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Obesity As a Disability: ‘An Actual or Perceived Problem?

MajorAmy M. Frisk

: "’\ ) Professor of Law, Cnmmal Law Depaﬂment ‘
' The Judge Advocate General’s School, United States Army
Charlottesville, V'rgxma
R . B T I - Major Charles B. Hemtcz s :
Gl ey T Pro_fessor of Law, Administrative and Civil Law Deparrment
ERTLPR PP . The Judge Advocate General's School, Umted States Army
: g; ;; " Charlottesv:lle, Virginia..
Introduction ‘ Society generally condemns the obese.’ Positive Amcncan
o ‘role models are nearly always thin and fit. To Amencans. excess
The Rehabilitation Act of 1973 (RA)' prohibits discrimina- ‘body fat connotes a lack of personal discipline, detracts from an
tion against disabled employees.? Most people picture a disabled orderly personal appearance, and brings with it a poor state of
person as suffering from a severe physical or mental condition health, physical fitness, or stamina.® Obesity is commonly con-
requiring a prothesis, a wheelchair, or psychological therapy; how-_‘ - sidered a voluntary condition, despite evidence to the contrary.’
‘ever, the RA protects persons with disabilities from an extensive . - ‘Socnety perceives the obese as careless, lazy, indifferent, incom-
list of physical, mental, or emotional conditions that “substan- .-  petent, and-weak.? More significantly, perhaps, employers often
tially limit" a “major life activity.” One of the more controver- - ¢consider obese applicants less employable than their thinner coun-
‘sial topics under the RA j in recent years is the condition of obesity ' R ‘ o
as a disability.* -
.

’_ ' The Rchabilifaﬁdn Act of 1‘973 Pub. L No. 93-1’12 §§‘soo-04‘ s7 sdn '390 390-94 (codiﬁcd & amended at 29 U.S.C. §§ 701-97 (1935 &‘ Supp. 1995)).

? The language of the RA formerly nefcrred to "handlcappcd mdmduals » Congrcss amcnded the language in 1992 to “individual with a disability” to make the

terminology of the Act more consistent with the Amcncans With Dlsabllmcs Act and with current societal usagc See id. § 102(f) (codxﬁed at29 US.CA.§791 (Supp.
”1995)) The change had no substantive effect ont lhe scope of coverage. "The tcrms “cllsablcd » “dlsablhty and hnndlcapped and "handlcap are synonymous. The RA
‘now Incorporates the substantive standards of the Americans with Disabilities Act (ADA);

The standards used to determine whether this section has been violated in a complaint alleging nonaffirmative action employment discrimination
3 under this scchon ‘shall be the standards applied undcr title T of the Americans with 'stabllmes Act of 1990 (42 US.C. §§ 12111 ef seq.) and the '
" provisions of sections 501 through 504, and 510, of the Americans with Disabilities Act of 1990 (42 U.S.C. 8§ 12201- |2204 & 12210), as such
sections relate to employment.

29 US.C.A. § 791(g) (Supp. 1995). See aiso McDonald v. Commonwealth of Pennsylvania, Department of Public Welfare, Polk Center, 62 F3d 92, 95 (3d Cir. 1995)
(stating that “[w]hether suit is filed under the RA or under the Disabilities Act, the substantive standards for determining liability are the same (citing Myers v. Hose, 50
F3d 218 28l (4th Cir. 1995)). See generally EQUAL EMH.OYMENT Orponrunm Commss:ou. COMPLIANCE MAN'UAL vol. 2, § 902 (def ining the term “disability").

D BRI

3 These are “functions such as caring for oneself, performmg manual tasks, walkmg. soemg. hcanng, spcakmg. breathing, leammg. and workmg 29C FR § 1630. 2(1)
( 1996) See generally infra notes 36-42 and nccompanymg tch et

"~ ¢ we use the terms * obae and “obesxty" in this article, whlch we believe, miore clearly clescnbe the pcrsons and physu:al condition involved. We recognize that the
National Association to Aid Fat Americans (NAAFA) promotes the use of the descriptive “fat” for both the individuals and the condition. = °

-

) 3 The term “obese” pefers to individuals who are 20% or more nbove their ideal welght Garn & Cole, Do the Obese Remain Obese and the Lean Remain Lean?, 70 Am.
/"‘ J.Pun. Heavts 351, 352(l980) P . o . — ‘

e ‘DEPTOFAM Rso. 600-9 MAMWHGHTCMOLPROGMM para. 4b(10ct l986) T

-7 See Esther R.othblum. Women and szghx Fad and Flcuan. 124]. Psvcnm. 5. 9-11 (1989) See genemlly Petcrson Dm:nmma:wn Agam.ﬂ Overwetghf People Can
. Saclety Sl GcMway wuh 12,30 GONz. L. sz 105 (l994ll995)

¥ Aaron Epstem, Fat Ducnmmauan Geis Recagmzed. TiMEs PICAYUNE. Jan. 9, 1994, at Al4.

MAY 1996 THE ARMY LAWYER »DA PAM 27-50-262 3




e

terparts.” These perceptions can lead to dlscnmmauon in the Mlchlgan statute spectﬁcally prohibits employers from “[flail{ing]
workplace against the obese.!'® © or ‘refus[ing] to hire, or recruit, or discharge, or otherwise dis-
criminate against an individual with respect to employment, com-

The United States population has become more obese over " ' Pensation, or a term, condition, or privilege of employment

TN
the past generation," increasing the potential number of claimsof ~ because of ... weight."" Legislatures in two states, New York
obesity discrimination. When obesity forms the basis of an em- and 'Il'exas, have specifically refused to enact similar proposed
ployment-related decision, the affected employee may claim dis-  ~* 1aws-*"
ability discrimination under the RA. In this article, we review the ) )
legal bases for these claims and the lmportant issues ‘that they: +  In the absence of specific legislation weight discrimination,
raise. ‘ . . plaintiffs have challenged weight-related employment discrimi-

e : " . nation under existing state civil or human rights statutes with mixed
Overview of Obesity Discrimination Litigation .- -results. ' Many courts have simply refused to extend basic human
rights coverage to include employment discrimination based on
No federal statute explicitly prohibits employment discrimi- obesity.' Others have found that obesity can constitute a disabil-
‘nation on the basis of obesny Among the states, only Michigan ity or protected status under state law only in limited circum-
'has a broad cml nghts law explxcntly barrmg weight bias. 2 The Stﬁﬂc¢s-'§a P L
TIPS ‘ ' B : - S S S RRER
- N .'!
® Numerobs studles substuntmte the existence of employment discrimination against the obese The Harvard School of Pubhc Heallh the New Englnnd Medlcal Center,
and the Harvard Medical Schoal conducted a joint study of 10,000 young people over the course of seven years to determine any social or economic consequences of being
.overweight. 'The study concluded that, regardless of socioeconomic origins and aptitude test scores, overweight women were less likely to be married, had lower
_household incomes, and had higher rates of household poverty than nonoverweight women. Overweight men were only ess likely 10 be married. The study found that the
consequences of being overweight were greater than those associated with a variety of other chronic conditions during adolescence, such as spine anomalies, cerebral
palsy, profound vision impairment, and congenital heart anomalies. Steven L. Gortmaker et al., Social and Economic Consequences of Overweight in Adolercence and
Young Adulthood, 329 New ENcL. J. Mep. 1008, 1008-12 (1993).
10 In 1987, the NAAFA developed a survey that it mailed to all of its members. The survey inquired about the member’s employment history and any instances of either
overt or subtle employment discrimination. The survey revealed that the heavier a respondent, the more likely that he or she had experienced job discrimination. Of the
respondents who weighed more than 50% above standard table weights, 42% of the men and 62% of the women responded that they been deprived jobs as a result of their
obesity. Results of the NAAFA Survey on Employment Discrimination, NAAFA EMPLOYMENT UPDATE, at 6-11 (1987). o

! The percentage of Americans considered obese has risen from 25% in the 1960s to 33% today. Robert Kuczmarski et al., Increasing Prevalence of Overweight Among

US Adults, 272 JAMA, 205, 209-10 (1994); Jane Osborne Baker, Comment, The Rehabilitation Act of 1973: Protection for Victims of Weight Discrimination?, 29 UCLA

L. Rev. 947, 949-50 (1982).

12 Mich. Comp. Laws § 37.2202(a) (1995). . See also Epstein, supra note 8, at Al4. California, New York, and New Jersey courts have recognized obesity as a protected

disability under their state human rights laws although it is not specifically enumerated in state law. See Cassista v. Community Foods, 7 Cal. App. 4th 1183 (Cal. App. 6
,Dist. 1992) (unsuccessful employment applicant at a grocery store weighing 305 pounds who was denied employment because of the employer’s perception of the
"appheanl s welght as a handicap was held to be protected by the California Fair Employment and Housing Act); State Dmsxon ‘of Human Rights ex rel. McDermott V.
'Xerox Corp., 478 N.Y.S.2d 982 (1984), aff'd, 491 N.Y.S.2d 106 (N.Y. 1985) {“gross obes:ty" is in itself a physical and medxcal impairment within the meaning of New
"York's humin rights law); Gimello'v. Agency Rent-A-Car Systems, Inc., 594 A2d 264 (NJ Super. Ct. I991) (plamuﬁ‘ 's obesrty eonsmuted a "real medncal" condition

qualifying for protection).

1 The Elfiott- Larsen le nghts Actof Mlchlgan prov:des the most expansxve protcctlon of any stale Mich, COMP. Laws § 37 2202 (1979) Some cmes have adopted
ordinances which seek to protect the nghts and opportumtles of all crty resrdents regardless of hexght welght or physncal charactensnc See D. C Comz ANN §1-2521
(1990); SANTA CRUZ, CAL., ORDINANCES ch. 9.83 (1936).

f“Epstem.supranotes ntAl4 T T A . ’ P SRR TN '~:’ LB RS

8 The Pennsylvama Supreme Court has held lhnl a elty employee. dlsquahﬁed l'or a posmon solely because of hls welghl ‘was not handicapped by reason of obesity under
the state’s Human Relations Act. Civil Service Commission v. Pennsylvania Human Relations Commission, 591 A.2d 281 (Pa. 1991). The Pennsylvania Supreme Court

.read the statute so narrowly that obese individuals are effectively denied a remedy under state law for discriminatory treatment. .Robin Chodak, Note, Civi! Rights—
Handicap Discrimination Law—Pennsylvania Excludes Obesity from Protection Under the Penm'ylvama Human Relalwns Act, 65 TEMP L. Rev. 623 (1992). See also
Greene v. Union Pacific Railroad, 548 F. Supp. 3 (W.D. Wash. 1981) (obesity not handicap under state law because it is a mutable condltlon), Missouri Comm’n on Human

, Rights v. Southwestern Bell Tel., 699 5.W.2d 75, 75 (Mo. Ct. App. 1985) (obese complainant not protected under antidiscrimination law); Cassita v. Community Foods,
Inc., etal., 93 Darv ). D.AR. ll399 (Cal App. Dep t Super Ct. 1993) (obesrty wnhout physnologlcal cause cannot support claim of employmem dlsenmmanon based on
handicap).

‘ 18 See Cassista v. Community Foods, 7 Cal. App. 4th 1183 (Cal. App. 6 Dist. 1992) (unsuccessful employment apphcanl ata grocery store weighing 305 pounds who was '
; denied employment because of the employer’s perception of the applicant’s weight as a handicap was held to be protected by the Califomia Fair Employment and Housmg
Act); State Division of Human Rights v. Xerox Corp., 480 N.E.2d 695 (N.Y. Ct. App. 1985) (obesity constitutes disability under state Human Rights law); Oregon State
Correctional Facility v. Bureau of Labor and Industries, 98 Or, App. 548 (Or. Ct. App: 1989) (obesity ‘a disability ‘when it substantially limits faajor:life activity or is
regarded as disability); Gimello v. Agency Rent-A-Car Systems, 594 A.2d 264 (N.). Super. Ct. App. Div. 1991) (obesity actual medical condition constituting disability);
Greene, 548 F. Supp. at 3; (morbid obesity not protected because it is not an immutable condition); Missouri Comm'n on Humai Rights, 699 S.W.2d at 75 : (plaintiff’s
obesity plus high blood pressure not covered); Philadelphia Electric Co. v. Commonwealth, Pennsylvania Human Relations Comm’n.; 448 A.2d 701, 707 (Pa.-1982)
(morbid obesity alone not a disability); Civil Service Comm’n v. Pennsylvania Human Relations Comm'n, 591 A.2d 281 (Pa. 1991) (p]mnuff's evidence msufﬁuent to

establish obesity as a perceived disability). Cae o B oy

. o VI
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In the federal sector, plaintiffs historically challenged employ-
ers’ weight policies under Title VII of the Civil Rights Act of
1964 (Title VII)."” Because weight discrimination is not an enu-
merated form of prohibited discrimination under Title VII,'® plain-
tiffs had to fashlon their challenges to dlscnmmalory welght
pohcnes as either gender or race discrimination.

Women plaintiffs were generally successful in challenging
weight standards under Title VII whenever an employer’s poli-
cies singled out women or disproportionately affected them. Sev-
eral courts found weight restrictions that applied only to female

_employees violated Title VII' s bar on disparate treatment of

women."®, Courts also sustained Title VII challenges to weight
policies that adversely impacted upon women.? Qutside of these

well in federal courts. The RA, however, provides a more appro-
priate federal remedy for welght dlscnmmatmn cases.

The Rehabllltatmn Act of 1973

The RA marked Congress’s ﬁrst move toward prohxbmng
employment discrimination against persons with disabilities.?"
Although the language and logic of the RA are somewhat confus-
ing and amorphous,? § 501 of the RA provides the sole remedy
for federal employees alleging employment discrimination based
on disability.?® The Americans with Disabilities Act (ADA) of
1990* codifies years of case law from the RA and protects pri-
vate-sector disabled employees. Congress intended that these laws
apply consistently.?* In this article, we apply the definitions and

limited situations, weight discrimination claims have not fared case law under the RA and ADA interchangeably.

" 42 US.C.A. § 2000 (Supp. 1995)f

* The Civil Rights Act of 1964 prohllms dlscnmmauon only on the basis of race, color, n-.llgmn, sex, and national origin. lt does not pmh|bn dlsabllny dlsenmmanon Id.
§ 2000¢-2. i

. RN ) . i . . . :
¥ See Laffey v, Northwest Airlines, Inc., 366 F. Supp. 763 (D. D.C. Cir. 1973), modified, 567 F2d (D.C. Cir. 1976) (Title VII prohibits practice of regulating and
monitoring weight of female but not male employees); Alpha v. Umted Air Lines, 26 FE.P. Cases 607 (S.D.N.Y. 1979) (airlines dlscnmmatory policy in enforcing welght
legulatlons for men nnd not women vnolnted Title Vll)

® See Dothard v. Rawlinson, 433 U.S. 321 (1977) (adverse impact of weight minimum on worrien). )

3 The RA has been called “the civil rights bill of the disabled.” Americans Disabled for Accessible Pub. Transp. (ADAPT) v. Skinner, 881 F2d 1184, 1187 (3d Cir. 1989)
(en banc).. Since then, Congress passed the Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12201-12213 (1995), which applies to private-sector employers.
Congress intended both Acts to be interpreted consistently. See McDonald v. Commonwealth of Pennsylvania, Department of Public Welfare, Polk Center, 62 F3d92(3d
Cir. 1995).

B Section 501 of the RA of 1973 originally required federal agencies only to adopt affirmative action plans for employment of the handicapped; it contained no private
right of action. Congress added an individual cause of action in 1978 by enacting § 505(a)(1) (29 U.S.C. § 794a(a)(1)), which provides employees alleging disability
discrimination the same rights and remedies available under Title VI of the Civil nghts Actof 1964,42 US.C. § 2000e-16; See Boyd \2 Umted States Postal Serv 752
F2d 410, 412(9[!1C1r '1985). . ‘ ; i

,” The courts hve struggled with distinguishing ‘§ 501 (29 U.S.C. § 791) of the RA from § 504 (29 U.S.C. § 794), which prohibits disability discrimination in programs and

activities conducted with federal financial assistance or by exccutive agencies. Some courts have found that § 501 is the sole remedy for federal employees. See Johnston
v. Home, 875 F.2d 1415 (9th Cir. 1989); Johnson v. United States Postal Serv., 861 F2d 1475, 1478 (10th Cir. 1988), cert. denied, 493 U.S. 811, 110 S. Ct. 54 (1989);

:McGuinness v. United States Postal Serv., 744 F.2d 1318, 1321 (7th Cir. 1984). Other courts have failed to see a distinction and allowed federal employees to proceed

under either § 501 or § 504 or both. See Taub v. Frank, 957 F2d 8, 10 (1st Cir. 1992) (deciding a § 504 suit by a federal postal employee and setting forth the elements of
a prima facie case under that §); Little v. FBI, 1 F.3d 255 (4th Cir. 1993) (allowing a federal employee to sue employing agency under §§ 501 and 504). Smnh v.-United
States Postal Serv., 742 F2d 257, 260 (6th Cir. 1984); Prewitt v. United States Postal Serv.; 662 F.2d 292, 304 (5th Cir. 1981).

Congress has added to the confuswn by amendmg §8 501 and 504 with 1dent1cal pl'OVISlOI'IS that require apphcahon of the substanuve standards of (heADA to determine
violations as follows:

[The standards used to determine whether this section has been violated in a complaint nllegmg nonaffirmative action employmem dlscnmmanon
under this section shall be the standards applied under Title I of the Americans with Disabilities Act of 1990 (42 US.C. § 12111 e seq) and the
provisions of §§ 50! through 504, and 510 of the Americans with Disabilities Act of 1990 (42 U.S.C. §§ 12201-12204 and 12210), as such § relate

to employment.
2USCA. §§191(p). 794(d) (Supp 1995).

Theeonfuston recently led one appellate court to avoid the issue of which section applies by finding that resolving this controvemy was not necessary to its decision. Seg

Leary v. Dalton, 58 F.3d 748, 752 (1st Cir. 1995) (“[t]he precise relationship between the ADA's liability standards and the sole causation test [in § 504] is not well settled
- We therefore regard the applicability of § 504 and its sole causation test in this federal employment suit as an open question; but one that we need not reach here.”).

hkew:se. this issue is beyond the scope of this article.

% Pub, L. No. 101-336, 104 Stat. 328 (codified at 29 U.S.C. §§ 12101-12201 (1995).

B See supranote 2.
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S Handlcapped or Dlsabled?—All the Same

l,‘:m Yaw . it MH“
The ﬁrst issue in a drsablhty case is whether the employee
meets the statutory definition of a disabled person. The RA de-
fines a quahﬁed individual wrth a dlsabrllty as one "who [
o Wl L v Wi
- () has aphysrcal or mental rmparrment whrch il s
o [sic] substantially limits one or more of such i
Wi person S major life actrvmes e T
| . cey - e ".,!,‘c‘~ f
(u) has a record of such an imparrment or i
(m) is regarded as havrng such an 1mpa1r- o
ment"“ T :
i TR T L
This definition begets the followrng questlons ( 1) who is a “quali-
fied individual with a disability,” (2) what are “impairments” and
“major life activities,” (3) how much is “substantial,” and (4) how,
if at all, does obesity fit these definitions?

In its implementing regulation for discrimination complaints . - .

by federal employees, the Equal Employment Opportunity Com-
mission (EEOC) defines an individual with a disability as one
“[w]ho, with or without reasonable accommodation, can perform
'the essential functions of the position in question without endan-

gering the health and safety of the individual or others.”?” Be-
cause the procedures and remedies of Title VII apply,® an obese

employee has the same initial burden of establishing a prima fa-

.cie case of failure to accommodate a dlsablhty as would any other '

drsabled employee LI

popod et b o e Y w U et i

w~‘"“Imp=m'ment DRSS

ISV

*To be consrdered “drsabled" tnder the RA, an employee must
suffer an “rmparrment of a: “major life' actmty" “The RA does

I'not, however; include obesityas a protected 1mpalrment The

EEOC’s regulation implementing the ADA: broadiy defines im-
pairments, and its encompassing scope can certamly be read to
s include obesrty, as follows. R
e PR ORI L AN AU TR N T
(1) Any physrologlcal drsorder or condmon,u -

s cosmetrc,drsﬁgurement, -or anatomical loss -

Wi Sl g P

° +.» .. 1-affecting one or more ‘oI the following ‘body * «/«: i

#ajeae - systems: . neurological, ‘musciloskeletal, .o .o
" -« special sense.organs,'respiratory. (including -

i -7 ' . speech.organs), cardiovascular, reproductive, - i+t

digestive, genito-urinary, hemic and
lymphatic, skin, and endocrine; or

(2) Any mental or psychologlcal drsorder, such :
as mental retardation, orgamc brain syndromie,
emotional or mental illness, and specific -, .
learning disabilities. 0 3

1
=- L

The EEOC’s expanswe "definition of unpamnent cannot be

 attributed to admrmstrattve dverextensron ‘The ADA and its rmple-

menting regulations are really a consolidation of case law from

_nearly twenty years of RA litigation., In the appendix to its regu-

lations lmplementmg § 504 of the RA, the Department of Health
and Human Services suggested that Congress intended this broad
definition as opposed to one limited to. traditional handicaps.”

SR

‘ TR R B L ~ S PRSI S S R

» Rehabrhtation Act Amendrnems of 1992, Pub. L: No 102-569, § 7(8)B) (oodlﬁed at29 U, S CA. § 706(8)(B) (Supp 1995)) This nmended deﬁnmon fakes the M s
'definition of disabled employed nearly identical to the ADA's definition. See 42 U.S.C. § 12102(2) (definirig a qualified individual with a drsabrlrty as an individual with
a disability who, with or without reasonable accommodation, can perform the essential functions of the employment position that such individual Holds or desires ™ 42
U.S.C.A. § 12111(8) (Supp. 1995). The EEOC ADA implementing regulation further defines disability as “(1) A physrcal or mental 1mpturment that substantially limits
:one or more of the major life activities of such individual; (2) A record of suchan impairment; or (3) bemg regarded as havmg such an |mpzurment ?29C. FR § 1630 2(g)
(1996) The RA's definition thereby becomes nearly ldentxcal to theADA’s definition. - : g Tl (S
! SN e ! ! ‘f.‘.}‘f’,’ RTINS R PRI B LR
Those who lllegally use or become addrcted to drugs mny look nerther to the RA nor to the ADA for protection, - The RA specrﬁcally excludes fmm the’ deﬁmuon of
disabled persons those who use illegal drugs (“the term “individual with a disability’ does notinclude an individual who is cufrently engaging in the illégal use of dnigs,
when a covered entity acts on the basis of such use™) 29 U.S.C.A. § 706(8)(C)(i) (Supp. 1995). Similar language in the ADA's incorporated exceptions provides “the term
‘qualificd individual with a disability’ shall not include any employee or applicant who is currently engaging in:the illegal use of drugs, when the covered entity acts'on the
basis of such use.” 42 U.S.C.A. § 12114(a) (Supp. 1995)
R IRET R NN IR BRIV E S |

n 29CFR.§ 1614 203(n)(6) (1996) Some readers may become a brt confused over the swuch in regulauons from lmplemenung regulatrons for theADA in 29 C JER.pt.
16301029 C.F.R. pt. 1614, Part 1630 implements the ADA, which the RA incorporates by its terms. Part 1614 contains the EEOC’s regulations for processing all federal
employee discrimination complaints and therefore also applies to the RA. The courts have not resolved the analytical relationship between the RA and the ADA. The
federal courts still struggle wrth the drsuncuon ‘between §§ 50[ and 504 of the RA See supra note 22 '

Pt or Ly
e i
i 'J

» See.rupranoteZl. R S e

. .
. Y

B See William v. Widnall, 1996 WL 135137, at 3 (10th Cir. 1996) (finding the appropriate burden under § 501 requires the plaintiff to show “(1) he is'a disabled pérson;
(2) he was otherwise qualified apart from his handicap, i.e., with or without reasonable accommodation, he could perform the job's essential functions; and (3) he was
terminated under circumstances which give rise to an inference that his rejection was based solely on his disability”) (cmng Pushkm ¥, chenzs of Umversrty of Colorado,
658 F2d l372 1386 87 (10th Cir. l981)and Wlutev York [ntemanonal Corp 45 de 357, 361 n6(lﬂth Cir. l995)) T TR R e Ty )
e e - . < el 1 v IR R T T I I LTy

R S A R L I A

% 20CFR. § 16302(h)(l996)

% Section 504 of the RA, 29 U.S.C. § 794 (1996), prohibits disability drscnmmauon under Federal Grams and Prog'rams For purposes of deﬁnmg rmparrments thc scope
of § 504 is identical to that of § 501. See supra note 23.

= 45 CER. pt. 84, app. A, at 310 (1985). AT
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The Supreme Court also has endorsed this “broad deﬁmtlon un-
dertheRA'33 TRV TR :

Thrs expansn(e deﬁmtlon of rmpalrment is stlll Irmtted in
scope, however. and the statutes and implementing regulations
do not specifically identify obesity as an impairment. Courts have
found that temporary or controllable conditions, often associated
with gbesity, do not generally,constitute an impairment.** The
EEOC also states in its ADA 1mplementmg regulations that a
physlcal charactenstlc such as werght that is wrthm anormal range

ani lmpatrment 3. Based on this guidance, the EEOC has argued
the tnyerse—that a person’s weight could be an impairment if it
is e1thet putside the normal range or the result of 3 physiological

~,dxsorder 3 Th,e EEOC rebuts this argument somewhat in its own

iinterpretive guidance on the ADA, which states that only in rare

cases will obesity.be considered an impairment.  Because obesity
is not an enumerated impairment, obese plaintiffs face a formi-
dable hurdle in convincing ¢ourts that obesrty does constrtute an

‘1mparrment under the RAM

et
Major Life Activity
An employee who estabhshes that obesxty isan rmpamnent
stnll must demonstrate that the impairment substantially limits a
major life activity.®® Major life activities are functions such as

i

“caring for oneself, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.”® Again,

the EEOC has defined “substantially limits” in its ADA regula-
tions based on years of RA litigation.** When in doubt, advocates

)

I L . S o can refer directly to the cases.*

n School Board og Nassau County V. Arlme. 480 U S 273 280 n. 5 ( 1986) L ’
¥ McDonald v. Commonwealth of Pennsylvania, Department of Public Welfare, Polk Center. 62 F3d 92,96 (3d Cir. 1995) (finding that “[t]he Rehabilitation Act and the
Drsabllmes Act do not apply to the transient, nonpermanent condition that she experienced, and consequently, the notion of accommodation under the statutes does not
oome mto play ), Vande Zande v. Wlseousm Dept of Admm 44 F3d 538 544 (7th Cir. 1995) (“[tlntermrttent eplsodlc impairments are not disabilities.”).
s 29 C.FR 8 1630, spp. (1996). ! B
A

" Bnef for, theEEOC at17, Oook v. Rhode lsland (No 93- 1093) 10 F3d 17 (lst Cir. 1993) "
b See I.A:ary V. Dalton 58 F.3d 748 753 (Ist Crr 1995) (ﬁndmg a RA plamtrff must prove 2 dlsabrhty covered by the Act and that the plamtlff can "wrth or wrthout
‘reasonable hecommodatlon perform the essentlal funcuons of the posmon in questlon » (quotmg 29CFR. § |6l4 203(5)(6) (1995)) ‘
St . ‘
u lntelpretwe Gurdnnee on Title I of the Amenca.ns wrth Dtsnb\lmes Act. pt. 1630, app. (|995) The EEOC s lnterprehve Guldnnoe on theADA page 408 states that the
questlon turns on “(1) the nature and severity of the nnpalrment, (2) the duration or expected duration of the impairment, and (3) the [actual or expected] permanent or long
term rmpaet of or resulung from, the rmpmrment ' oy - o
® 29CFR.§ 1630.20)(1996). S A R He R
“© (1) The term substantially lirnits means: ' ‘
(i) Unable to perform a major life activity that the average person in the general population can perform; or

(i) Significantly restricted as to the condition, manner or duration under which an individual can perform a particular major life activity as compared to the
condition, manner, or duration under which the average person in the general population can perform that same major life activity.
(2) The following factors should be considered in determining whether an individual is substantially limited in a major life activity:
(i) Thenatureandseverityot‘theimpainnem; ‘ . . T .
(n) Thedm'auonorexpecled durauon oftheimpalrment and : Dol i ’
(m) The pen'nanent or long term |mpnct. or the expected permanent or long term lmpact of or resultmg from the tmpaxmtent
(3) With respect to the major | Ilfe actmty of worlung— B ’ ‘ o \
(i) The term substantially limits means significantly restricted in the ability to perform either a class of jObS or a broad range of jobs in various cluses as
compared to the average person having comparable training, skills and abilities. The inability to perform a single, particular job does not eonsmute a
substantial limitation in the major life activity of working. ]

(i) In addition to the factors listed in paragraph (j)(2) of this section, the following factors may be considered in determining whether an mdwrdual is substz\n-
tially limited in the major life activity of “working":

' -(A): The geographical area to which the individual has reasonable uceess, e EE A

(B) The job from which the individual has been disqualified because of an lmpzun'nent. and the number and types of jobs utxhzmg sm'ular t.rammg.
knowledge, skills or abilities, within that geographical area, from which the individual is also disqualified because of the impairment (class of jobs);
and/or

(C) The job from which the individual has been disqualified because of an impairment, and the number and types of other jobs not utilizing similar training,
knowledge, skills or abilities, within that geographical area, from which the mdlvtdual is also disqualified beeause of the i |mpamnent {broad range of
jobs in various classes). ;

29 Cl FR ! 1630 20) (1996)

o ope 1 L s IR LT

4 See mfra notes 41-49 and accompanymg text for a discussion of substant:ally lmuts G
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<. A substantial impairment analysis of the major life activityof ~ disability.* She was othérwise very healthy—she rode horses,

working focuses on the employee’s restricted performance in a went scuba diving, ran, swam, bowled, and even pldyed on the
range or_class;of jobs...An employee who cannot perform:the softball team. To be disabled, an employee must suffer an im-
ressential functions of one specific job is niot:substantially lim- 'pairment that substantially limits a major life activity.: Ms.

ited” in the major life activity of working.*%. Groshans'v.jthe :Groshans hadannmpamnent but it dld not éubstantially lmut her
Department of the Navy* ably illustrates the concept of how an .ablllty to work generally e T R I

i Pl L

employee may be foreclosed from oné position because of a dis- P AT B :_-’x!,:'}»w::: R R ST &
ability but not be within the definition of an individual with a Obese employees have expenenced slmrlar d,fﬁculmg m sat-
'disability because no substanUal lmpan'ment of a major life activ- :,sfymg the stibstantial limltation prohg of the deﬁnmon of a dis-
“y eXiStS.} i T L “" Comens ey ‘abled ‘individdal. ' In Nedder v. Rivier College the plamtlff
R I N T N R ] e alleged that the college removed her from her teachmg posmon
Tn G’mshans, the plaintiff employee, Ms ‘Groshans suffered because of her morbid obesity (she 3 was five feet six inches fall
from a dxsorder called anaphylaxis, which caused seizures when and weighed three hundred and eighty pounds).* The court found
she was exposed to certain fumes such as heavy diesel, alcohol that the plamuff’s obesnty did not Substantially limit the major
‘of propellants.'She was a contract specialist for the Navy respon- ‘activities of walking ‘or working.’ Although her obesity caused
sible for missile systems contracts. - Her office was located at a her difficulties, those difficulties did not rise to the level of a sub-
Navy yard where she was exposed to these dangerous fumes on a stantial limitation. She therefore failed fo meet the deﬂnmon of
daily basis. Until her condition was diagnosed, the Navy had an individual with a dlsablhty
detailed her temporarily to another location away from the Navy. - .. L Pl e 1

:yard. After her-doctor diagnosed her condition, she refused to - ;-
return to her permanent work site.’ The Navy removed her from -

her position for physical inability to perform the job. officer. The plaintiff had exceeded maximum weight limitations

during most of her nine years as a trooper. Only after she failed a

In Ms. Groshans'’s appeal of the removal, the Navy cited com * * monitored weight-loss program did the Commonwealth demote
pelling reasons for the need to have the posmon physrcally lo- her to a dispatcher position that required no weight or fitness stan-
‘cated at the Navy yard. Locatmg her position elsewhere would dard, The court believed that obesxty dld not quallfy as a disabil-

have required eighteen other persons to meet regularly atan alter- ity but assumed it did for consideration of the Commonwealth’s
‘nate site. ' In'affirming the removal, the administrative judge found - * 'motion for summary judgment. :In grantmg the motion, the court
it unnecessary to even consider the reasonabléness of an alternate “* * found that the plaintiff failed to meet the definition of an indi-
job site accommodation. Because Ms. Groshans was not fore- vidual whose disability substantially impaired a major life activ-
closed from performing in her area of work generally, but rather ity: “disqualification from one particular job does not meet the
only at this one site, she was not a qualified individual with a substantiality requirement of the law.”*
. I PR wriut 8!
1 ! . I T Py i
B R L Y T S I R I L IR N L I Tl PR A t P ST B N STt NPI TR S LN B ' . 5 TR T
L e . ! ! : b Y i 1 i )

« See supra note 40 (defining the term “substantially limits”). The federal circuit courts that have ruled on the isste all found that an impairment limiting performance in
one job does not limit a major life activity. See Heilwell v. Mount Sinai Hospital, 32 F.3d 718 (2d Cir. 1994) (asthma exacerbated only in one particular location did not
constitute an impairment); Byrne v. Board of Educ., 979 F2d 560, 565-66 (7th Cir. 1992); Welsh v. City of Tulsa, 977 F.2d 1415, 1419 (10th Cir. 1992); Maulding v.
Sullivan, 961 F.2d 694, 698 (8th Cir. 1992), cert.'denied, 113 §. Ct. 1255 (1993); Miller v. AT&T Network Sys., 915 F.2d 1404, 1404 (9th Cir. 1990) (adopting district court
opinion at 722 F Supp 633 (D.Or. 1989)); Daley V. Koch 892 F2d 2|2 215 (2d Cir. l989) Jasany v. Umted Stnxes Postal Scrvnoe 755 F2d 1244 1250 (6th Cir. 1985)

Jbynobeardaule). - . L a6 e
ERR VIR e Pl e s el e T o T s e o, s R P

© 67 M.S.PR. 629 (1995). T T TR DR PR NIRRT

g s R e i e

45 See also Heilwell, 32 F.3d at 723 (noting that every circuit to address the issue has ruled “2 person found unsuitable for a particular position has not thereby demonstrated
an lmpmrment substantmlly hmmng such person s mnjor hfe acnwty of workmg ")

'l “'m et l—l.' I“i [, _-.:47,.‘v" b e

- 908 F. Supp. 66 (D.NH. 1995). -
AUH at 78t v i S e S T I L P PRIy T T R O RN I IR EIC T T R S S R S E RETELI IE B U
S T i § S T R U ) B T IR PO R UL P

“ 862 F. Supp. 1469 (E.D. Va. 1994). PR RN

® [d. at 1474. See also Lawrence v. Metro-Dade Police Dep’t, 872 F. Supp. 950 (S.D. Fla I993) (ﬁndmg “hammer toes” did not substnnuully llmxt pohee oﬂ'rcer s abrlrty
to work in area generally). LI S ekt R SR Ea R
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. Proving an impainment that substantially limits a major life : RS Essentnal Functxons
activity does not complete the plaintiff’s prima facie burden. The - e 2
RA or the ADA still may not protect an individual whose obesity One of the greatest rmsunderstandmgs about the RA and the
: —~ substantially impairs a major life activity. :To be considered a ADA is that these laws require an employer to make special ac-

( “qualified individual with a disability” ynder these laws, the obese commodations for a disabled employee who simply cannot do
employee must be able to perform the “essential functions” of the the job. They do not. An employee who suffers from an 1mpa1r-
job “with or without reasonable accommodation.” ment of a major life actwnty still must Prove the abrhty to satisfy

essential functions of the job to meet the definition of a "qualrfied

individual with a dlsabllny %0 A disabled employee who i 1s obese

- P e e —— , : orotherwrsedlsabled mustbeable to “performthe essentlal func-
T . tions of the position in quesuon wrthout endangering the health
) T T L and safety of the individual or oplers "s! A disabled employee

% The ADA prohibits discrimination on the basis of disability against qualificd individuals with disabilities. The determination of whether an individual with a disability
is qualified should be made in two steps. The first step is to determine if the individual satisfies the prerequisites for the position such as possessing the.appropriate
educational background, employment experience, skills, and licenses. For example the first step in determining whether an accountant who is parapleglc is qualified for
a certified public accountant (CPA) position is to examine the individual’s credentials to determine whether the individual is a licensed CPA. This is sometimes referred
to in RA case law as determining whether the individual is otherwise qualified for the position. See 29 CER. § 1630.9, app. (clhng Senate Report at 33 House Labor

Va Report at 64-65: Not Making Reasonable Accommodation), The second step is to determine. whether or not the individual can perform the essennal funct:ons of the
position held or desired, with or without reasonable accommodation. The purpose of this second step is to ensure that mdmduals with disabilities who can perform the
essential functions of the position held or desired arc not demed employment opponunmes becausc they are not able to perform marginal Functrons of lhe posruon House
Labor Report at 55. See29C FR ﬁ I630 app. (1996) (lnterprenve Gmdance on *l‘nle l of the Amencans wnth Dlsabllmes Aet) B T

1 29 CFR. 5l6l4203(a)(6)(l996) Suazsozgusc §12Ill(B)(l99S).wh|ehstates RESEETERE N & : e

The term “qualified individual with a disability” means an mdmdual ‘with a disability who with Or wn;hou! reasonable accommodanon can

perform the essential functions of the employment position that such individual holds or desites. For the purposes of this subchapter, consideration

~shall be given Jo the employer’s judgment as to what functions of a job arc essential, and if an employer has prepared a written description before
" advertising or interviewing applicants for the job, thrs descnpnon shall be eons1dered evrdence of the essential functlons of the job.

‘l'he ADA lmplemenﬁng regulanons at29C. F R. § 1630. 2(n) (1996) descnbe in some detail what eonsututes essennal funetlons of a posmon as follows ‘
) (l) In general, the térm essential funetlons means the fundamental job duties of the employmem posmon lhe lndwldunl wrth a d|sab|hty holds or deexres The term
- ecsenunl fl.ll‘lCthI'lS does not melude the margmal funcuons of the positiorl.

) A _|ob function maybeconsrdered essential for any: of several reasons. including but not limited to thet‘ollowmg ‘ 4 ; B - ‘ : ‘4\,
(r) The functlon may be essennal because the reason l.he posmon exists is 1o perform that funcuon ' '

(i) The function may be essential because of the limited number of employecs available among whom the performance of that job funcnon can be drsmbuled
and/or s

. -{iii) The function may be highly specialized so that the incumbent in the position is hired for his or her expemse or ability to perform the pn.mcular function..
(3) Evidence of whether a pnrucular function is essenual includes, but is not limited to: ' )
:=- 1 (i)  The employer’s judgment as to which functions are essential;
(ii) Written job descriptions prepared before advertising o interviewlng applicants for the jobs
(iii) The amount of time spent on the job performing the function; : ot s e
I”\ ) (iv) The eonsequenees of not requiring the incumbent to perform the functlon. e

W ' ‘The tcrms ofa collectxve bargaining agreemem. ‘ ' ‘
(vi) The work experience of past incumbents in the JOb andlor - ' R S

(vii) The current work experience of incumbents in similar jobs.
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who cannot perform the essential functions of the job with or with-
out “reasonable accommodation” recelves no protectlon from ei-
thertheRAor theADA L T A S N

- . et o ¢ coap MUY A
P T I R P LT TR UR IS DR PR Y P L

" In McDonald v. State of Kénsas Department of Correctu:ons,’,3
the plamtlff was ‘a éorrectlonal ofﬁcer who welghed over 400
pounds when hlred and gamed mdre weight'over time.* Because
of health problems related to his 6hesny, his doctor prol'ubtted
h1m from using stalrs, walkmg m0re than 100 fect, standmg more
than ﬁfteen mmutes, and’ bendmg squattmg, and lifting objects
that could not be lifted with one hand. The State of Kansas De-
partment of Corrections reassigned him to light duty temporarily,
which eventually lasted over a year. When the plaintiff’s doctor
reimposed the working restrictions indefinitely, the state removed
the plaintiff. The court recognized that some restructuring of a
position may be necessary to reasonably accommodate an em-
ployee. In this case, however, the employer was not required to
consider reasonable accommodation because the plaintiff could
not perform the essential functions of a security guard with or
without accommodation.*s

:"/" An otherwise qualified disabled employee who rejects or de-
clines an ‘adcommodation that would ‘allow :performance ‘of - es-
sential functions also falls outside the protection 6f the disabilify
1aws. %6 This raises the questiOn of what are the bounds of reason-
ablenéss when accommddatmg a disabled employee—partncularly
an obese employee"' AR AR I R R R S D

ORR L SRR ] SR A1 R Y

Reasonable Accommodation

The three categories of accommodations are as follows: (1)
those required to ensure equal opportunity in the application pro-
cess (e.g., a person with a visual disability or who lacks manual
dexterity and needs assistance to fill out an application form), (2)
those that enable employees with disabilities to perform the es-
sential functions of the position held or desired, and (3) those that
enable employees with disabilities to enjoy benefits and privi-
leges of employment equal to those enjoyed by employees with-
out disabilities.”” The most common—and litigated—issue
concems reasonable accommodation that allows the employee to
perform the essential functions of the position.

NI E B v il . S EEE o b L SEAL LRV | £ TRREE B S ot FS RN

52 29 C FR § 1630 npp (I996) (lntcrpretlve Guldance onTtle I ot‘ the Amencans wrth Drsabrlmes Act) The text promeds ns follows ' e

RS IR R TRURE BT L

1" i thle the ADA focuses on eradlcanng bamers. the ADA does not relleve a dlsabled employee or apphcant from the Obllgal:on o perform the RO
' essenhal functions of the job. To thé contrary, the ADA is intended to eriable disabled persorts to compete in the workplaoe based on the sa.me Ao

performanee standards and requlrements that employers expect of persons who are hot dxsnbled
e s e ‘ !

~However. where that mdmdual s funcnonnl llmlta.tlon unpcdes such job performance. an employer must take steps to reasonably accommodate, ic
and thus help overcome the particular unpedu:nent ynless todo so would jmpose an undue, hardship. Such accommodations usually take the fon'n -
of adjustments to the way a job customarily is performed, or to the work environmentitself. This process of identifying whether, and to what extent, *

a reasonable accommodation is required should be flexible and involye both the employer and the individual with a dxsabxhty. .Of course, the
determination of whether an individual is qualified for a particular position must necessarily be madeon a case- by-case basis. No specrﬁc formof
raccommodation is guaranteed for all individuals with a particular dtsab:hty Rather, an accommodation must be ttulored to match the needs af the
jdisabled individual with the needs of the job’s essential functions.; . o . e . ‘ . o

Id. See also Milton v. Scrivner, Inc., 53 F3d 1118 (10th Cir. 1995) (grocery selectors who eould not keep up wuh new, fnster producuon standards beeause of a disability
were not discharged in violation of the ADA because speed is an essenitial function of the grocery ‘selector ‘job); Myers v. Hose, 50 F.3d 278 (8th Cir. 1995) (holding that a
bus driver with diabetes, hypertension, and chronic heart disease presented danger of losing conscigusness while dnvmg and could not perform the essential functions of
the position); Carr v. Reno, 23 E.3d 525 (D.C. Cir. 1994) (finding a coding clerk with the United States Attomey s Office with Minicre’s disease was not otherwise qunhﬁed

;as she was unable to meet the essential job requirement. of coming to work regularly. The court found that an essential function of any government,job is an ability to
regularly appear for work andto complete assigned tasks within a reasonable period of ume). Jackson v. Yeterans Admm 22 F3d 271 (11th Clr 1994) (housekeepmg aide
with rheumatoid arthritis who was absent from work six days out of his first two and a half months was not otherwise qualified because the sporadle and frequent nature
of his absences rendered him incapable of performing the essential function of being present at his job and performing daily housckeeping tasks at & specific location). A
possible exception to this rule applies when the employer can “reasonably accommodate” the employee by renssrgnment to a vacant posmon or restructure the position
without causing undue hardship to the employer. See infra notes 56-74 and accompanying text, " St

ERRIRT Y

(R

T IR LI e A L LRI T PeD ISR TSIt [ I ITR T b e I I TERS IEAREE F TSP DEN w o
» 880F. Supp. 1416 (D. Kan. 1995). S
% The state provided several “'accbmmodanons o the plalnnﬂ’ because ‘of his werght ‘including “specially otdered Uniforms, & specially ordered reinforced chair,
temporary light duty, and acquiescence in plaintiff’s use of a modified shake-down procedure for searehmg mmates " ld. at l4l9

% Jd. at 1425. See also Lassiter v. Reno, 885 F. Supp. 869 (E.D. Va. 1995) (finding deputy United States Marshall with paranoid personality disorder could not perform
essential function of carrying weapon without endangering safety of himself and others). ) o o .
ST I Y TR T iy cagt b " S e S T S L U Y |

% The text of 29 CFR. § 1630.9(d) (1996) is as follows: S P

A qualified individual with a disability is not required to accept in accommodation; aid; Bervice, opportunity or benefit-which such qualified:
individual chooses not to accept. However, if such individual rejects a reasonable accommodation, aid, service, opportumty or benefit that is
necessary to enable the individual to perform the essential functions of the position held or desired, and cannot, as a result of that rejeénon perform
the essential functions of the position, the individual will not be considered a qualified individual with a disability.

3 Id. § 1630.9, app. EL I N TS I RN TS TR T U TR T XIS BV S
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;A reasonable accommodation for purposes of job performance
is a change in the work -environment or in the manner in:which
duties are.accomplished that allows an employee to attain an equal

schedules, acquisition or modification of special equipment, or
providing readers or interpreters.” To reasonably accommodate
a particular employee, an employer may even be required in cer-.

level of performance to that of a similarly situated nondisabled:
person.® The ADA’s implementing regulation lists many examples
of reasonable accommodations and.describes how an accommo-
dation is reached; isuch accommodations include modified work

tain cases to consider reassigning the qualified disabled employee
to a vacant position.®" In the federal government, the employer
must consider vacant positions only within the agency and within
the activity's commuting area.5!

- R LN BT AT AT L 5 o S 1

“ flirﬁ 1636".é;“m also id. ‘{ 1630;§; :‘ap;i. (eiting 5: Rep. at 35;‘H. Lab. Rep. at 66).
¥-The EEOC s regulnnon of federal employee dlscnmmatlon complamls briefly describes what constitutes & reasonable aceommodauon I
PRI i S .

(l) Makmg fac:lmes readxly acoessnble to and usable by mdmdunls wnlh handlcaps and

“(ii) " Job restructuring, ‘part-time or modified work schedules, acquisition or modification of equ:pmem or devices, appropriate adjustment or modification of
examinations, the provision of readers and interpreters, and other similar actions.: :

ld. & I6l4 203(e) The lmplemcntmg regulnnon for the ADA contams sngmﬁcantly more detad

Lt

- (l) The term reasonable nccommodatxon means:

() Modifications or adjustments to a job application process that enable a qualified applicant with a disability to be considered for the position such quahﬁed
applicant desires; or

(ii) Modifications or adjustments to the work environment, or to the manner or circumstances under which the position held or desired is customarily performed,
lhat enable a quahﬁed mdmdua] wnlh a dlsabllny to perfonn the essennal functions of that posmon or

(i) Modnﬁcauons or adjustments that enable a covered enuty S employee wnth a dlsabnhty to enjoy equal benefits and privileges of employment as are eruoyed
- by its other similarly situated employees without, dlsabllmes ‘ .
- "(2)" "Reasonablc accommodanon may mclude but is not hmned lo

e

(i) Making existing facnlmes used by employees readily accessnble to and usable by individuals with dlsabllmes and
(ii) Job restructuring; pan-tlme or modlﬁed work schedules reassngnmentﬁto avacant posmon acqulsmon or modlﬁcauons of equnpmenl or devnces. appropnate
adjustment or modifications of examinations, training matenials, or policies; the pravision of qualified readers or interpreters; and olher similar accommoda-
tions for individuals with disabilities.

"'(3) To determine the appropriate reasonable accommodation it may be necessary for the covered entity to initiate an inforfnal interactive process with the gualified
individual with a disability in need of the accommodation. This process should identify the precise limitations resulting from the dlsablhty and potential
reasonable accommodations that could overcome those limitations. .

Id. § 1630.2(0).

© Id § 1614.203(g) states the following:

When a nonprobationary employee becomes unable to perform the essential functions of his or her position, even with reasonable accommodation

due to a handicap, an agency shall offer to reassign the individual to a funded vacant position located in the same commuting area and serviced by
_the 'same appointing authority, and at the same grade or level, the essential functions of which the individual would be able to perform with

reasonable accommodation if necessary unless the agency can demonstrate that the reassignment would impose an undue hardship on the operation

of its program. In the absence of a position at the same grade or level, an offer of reassignment to a vacant position at the highest available grade or

level below the employee’s current grade or level shall be required, but availability of such a vacancy shall not affect the employee’s entitlement, if
#oon. . any,todisability retirement pursuant to 5 U.S.C. § 8337 or 5 US.C. § 8451.

See also id. § 1630.2(0)(2). In the Appendix to § 1630, Interpretive Guidance on Title I of the Americans with Dnsab:htm Act, 5 1630.2(0), the EEOC states:

......

Reassignment to a vacant position is also listed as a potential reasonable accommodation. In general, reassignment should be considered only when
accommodation within the individual’s current position would pose an undue hardship. Reassignment is not available to applicants . ... Reassign-
_ . ment may not be used to limit, segregate, or otherwise discriminate against employees with disabilities by forcing reassignments lo undesirable
: posluons or to designated offices or facilities. Employers should reassign the individual to an equwalent position, in terms of pay, status, etc., ifthe
“ individual is qualified, and if the position is vacant within a reasonable amount of time. A “reasonable amount of time” should be determined in
Tight of the totality of the circumstances. As an example, suppose there is no vacant position available at the time that an individual with a disability
requests reassignment as a reasonable accommodation. The employer, however, knows that an equivalent position for which the individual is
qualified, will become vacant next week. Under these circumstances, the employer should reassign the individual to the position when it becomes
avaﬂable B Lo :
8 In the Depamnent of Defense (DOD), the "ngency means the specific service or agency (i.e., Army, Navy. Air Force, or Marine services) and does not mclude other
DOD agencies. Brown v. Department of Navy, 53 M.S.PR. 537 (1992). An agency need not consider reassigning an employee to another part of the country as a
reasonable accommodation; the commuting area serviced by the appointing authority is the proper area of consideration. Riverav. Depanment of Treasury, EEOC Pet. No.
03950019 (Mar. 9, 1995).
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- Integrally tiéd to the reasonableness of every accommodation

determination, however, is the ‘issue .of undue:hardship on the;

employer.®? Every accommodation case requires careful review

of the specific facts involved; no “set” accommodation can be’

generalized for any particular disability of job. Just what accom-

modation is necessary or reasonable and when an accommoda-:
tion becomes an undue hardship have been the subject of much.

litigation.® In determining whether an accommodation causes an
undue hardship on a federal agency, the courts will consider the
agency's workforce structure, its mission, its facilities, and per-
haps most importantly, its budget compared to the cost of the ac-
commodation.*

No clear cut lines between due and undue hardship exist. An
accommodation need not cause financial ruin to be considered
unduly burdensome, but the courts disfavor a federal agency’s
argument of undue hardship based on purely financial grounds.
Agencies are more likely to succeed in convincing a court that a
proposed accommodation causes the agency an undue operational
hardship.® In one particular case, the employee suffered from a
personality disorder of chronic severe depression coupled with

o : St Lo g

obsessive compulsive tendencies.. This was a disability that sub-
stantially ‘impaired the major life activity of working.  The
employee’s doctor recommended an accommodation consisting
of a more structured work environment, close supervision, and
regular work hours. Such.an accommodation would, however,;
have caused an undue hardship on the agency because of the na--
ture of the work required from this employee, a senior trial attor-
ney.5’

Some “accommodations” are simply not reasonable.®® Be-
cause the issue of reasonable accommodation presented such a-
controversy in the debate over the Civil Rights Act of 1991, Con-
gress decided to establish a specific exception to an RA plaintiff’s
ability to recover compensatory damages,® An employer who'
makes a “good faith effort” to reasonably accommodate the com-
plaining employee will not be liable for compensatory or puni-

. tive damages even if the employer has not actually reasonably

accommodated the employee.” .

~ Allocating the burdens of proof present a particularly trouble-
some aspect of litigating the issues of reasonable accommodation

LR o i

BN B T O P

20

© The ADA prohthrts an employer l‘rom “not making | reasonuble accommodnnons to the known physrcal or mental llmrtnnons of an otherwrse qualifi ed mdrvrdual with a
disability who'is an applicant or cmployee. unless such Covered entity can demonsrate that the accommodation would i impose an undue hardship on the operatron of the
business of such covered entity ... .” 42U.S.C.A. § 12112(b)(5)(A) (1995). The EEOC's regulation implementing the ADA states that “[i}t is unlawful for a covered entity
not to make reasonable accommodauon to the known physical or mental limitations of an otherwise qualified applicant or employee with a disability, unless such covered
entity can demonstrate that the accommodation would lmpose an undue hardshlp on the operatron of its business.” 29 C. FR § 16309 (1996)

© See, e. 8- Borkowskl v. Valley Central School Dlsmct 63 F3d 131 l35 (2d Cll’ I995) (cmng the analysrs in the vanous cm:urts)

I R TR . : U . ]

& 20 CFR. § 1614.203(c)(3) (1996). which states as follow's:'

1+ (3). In determining whether, pursuant to paragraph {c)(1)-of this section, an accommodahon would impose an undue hardship on the operation of the agency in
1. question, factors to be considered include: . - A , s — R N L T

(i) The overall size of the agency’s program with respect to the number of employees, number and type of facilities and size of budget;
(ii) The type of agency operation, including the composition and structure of the agency’s work force; and
(iii) The nature and the cost of the accommodation. T P S

For the ADA del' nmon of undue ha.rdshxp. see id. § 1630. 2(p)

© See .leﬂ'rey 0. Cooper Comument, Overcoming Barriers to Emplaymem The Meamng of Reasonable Acr:onunadauan and Undue Hardship in rhe Americans with
Disabilities Act, 139 U. Pa. L. Rev. 1423,1448 (1991) {noting that, during the debate over the ADA, Congress consrdercd and rejcctcd a provrsron thnt would have defined
an undue hardshlp u one that thrcatened thc contmued exrstenoe of the employer).

% See, e.g., McKinney v. Unites States Postal Serv., EEOC Appeal No. 01940021 (Mar 16, 1995) (ﬁndmg the ugency submmed no evidence that accommodation would
interfere with agency operations and thereby failed its burden of proof). * oo ;

ﬂBols:ein’voepsrﬁnemofusor,SSM'sP'R459‘(1992)'“-"‘ . o

“ See, e.g.. Marmo v. Umted States Postal Serv., 1994 WL 224161 (st Ctr 1994) (Fmdmg a postal worker wrth amuety neurosrs who punched hrs supcmsor in the face
and head several times after the supervisor had given him several direct orders, which the worker had dlsobeyed, was not otherwise qualrﬁed because no reasonable
accommodation had been articulated which would permit hrm to perform the essenual functions of the position. The court rejected as unreasonable asa mmer of law the
postal worker’s proposal that he be isolated from stress- -producing situations at work). o

® The Civil Rights Act of 1991. Pub. L. No. 102-166. § 102(a). 105 Stat. 1071 (1991) (codified at 42 U.S.C. § 1981a (1992)), amended the discrimination laws to allow
plaintiffs to recover up to $300,000 in compensatory and punitive damages. Punitive damages cannot be recovered against the United States. The law contains an
¢scalating scale of recovery against private-sector employers; only those employers with more than 500 employecs during twenty weeks of the calendar year are subject to
the $300 000 maximum. ;. : t o

-

n 42 US.C.§ l981a(a)(3) (1996).
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and undue hardship. One court recently stated, “In’view of the
lack of any direct statutory guidance, [the courts] have found the
assignment of the burdens of production and persuasion particu-
larly difficult as to reasonable accommodation.””! In the District
of Columbia and the Seventh'Federal Circuit Courts, a plaintiff
must prove (1) a reasonable accommodation that allows perfor-
mance of the essential functions of the position and (2) that the
accommodation causes no undue burden for the employer.” The
burden then shifts to the employer to prove undue hardship. The
Fifth and Ninth Federal Circuit Courts seem to place the entire
burden on the employer.” The Second, Eighth, and Tenth Fed-
eral Circuit Courts apparently have compromised between the two
extremes, with the Eighth and Tenth Federal Circuit Courts
requiring the employee “at all times [to] retain the burden of per-
suading the trier of fact that he has been the victim of illegal dis-
crimination due to his dlsablllty »N

The RAand ADA protect employees who either have or have
a history of an impairment of a major life activity but can perform
the essential functions of a position with or without reasonable
accommodation and without endangering the safety of themselves
or others. The final and most obscure definition of a disabled
employee—one who is regarded as having a disability— requires
different elements of proof depending on which court applies the
law, and it provides a femle ground for advocacy for the obese
plaintiff.”*

Perceived Disability under the Rehabilitation Act

Employees “regarded as having such an impairment” are those
who:

ha[ve] a physical or mental impairment that
does not substantially limit major life activities
but is treated by an employer as constituting
such a limitation; hafve] a physical or mental

" Borkowski v. Valley Central School District, 63 F3d 131, 136 (2d Cir. 1995).

impairment that substantially limits major life
activities only as d result of the attitude of an
employer toward such nnpaxrment or ha[ve]
-none of the impairments defined i in paragraph
(a)(2) of this section but is treated by an
employer as having such an impairment.” - -

The courts have reviewed the legislative history of the defini-
tion and determined that Congress intended to protect people who
are denied employment because of an employer’s perceptions,
regardless of whether those perceptions were accurate.” The
Senate Report accompanying the bill to amend the RA in 1974
summarizes Congress s intent as follows

- o
[T]he new definition clarified the intention to
include those persons who are dxscnmmated o
against on the basis of handicap, whetheror
not they are in fact handicapped . . . [It
includes] those persons who do not in fact have
the condition which they are perceived as
‘having as well as those persons whose mental
or physical condition does not substantially
limit their life activities and who thus are not
technically within [the first clause] in the new:
.definition. Members of both of these groups
may be subject to discrimination on the basis ~:*
of their being regarded as handicapped.™

Until recently, very few reported cases addressed the issue of
perceived disabilities under the RA. In deciding whether an em-
ployer regards an employee as having an impairment, the courts
have focused primarily on two issues. First, whether the plaintiff’s
perceived condition would constitute an impairment; and second,
whether the employer regarded the impairment’s limiting effect
on life activities as substantial.

™ See Barth v. Gelb, 2 F.3d 1180, 1186 (D.C. Cir. 1993), cert. denied, 114 S. Ct. 1538 (1994); Carr v. Reno, 23 F3d 525, 529 (D.C. Cir. 1994); Vande Zande v. Wisconsin

Dep’t of Admin., 44 F.3d 538 (7th Cir. 1995).

B See Prewitt v. United States Postal Serv., 662 F.2d 292, 308 (5th Cir. 1981); Mantolete v. Bolger, 767 F.2d 1416, 1423-24 (9th Cir. 1985).

™ See Borkowski, 63 F.3d at 136 (the qualified disabled plaintiff must demonstrate the availability of a reasonable accommodation, then the burden shifts to the employer
defendant to prove the accommodation is unreasonable or would cause an undue hardship); Sedor v. Frank, 42 F.3d 741, 746 (2d Cir. 1994), cert. denied, 115 S, Ct. 2279
(1995); Benson v, Northwest Airlines, Inc., 62 F.3d 1108 (8th Cir. 1995) (stating; “once the plaintiff makes ‘a facial showing that reasonable accommodation is possible,’
the burden of production shifts to the employer to show that it is unable to accommodate the employee.”) (quoting Mason v. Frank, 32 F3d 3195, 318:19 (8th Cir.1994)
(affirming judgment entered in favor of employer under the RA); White v. York Int’l Corp.; 45 F.3d 357, 361 (10th Cir. 1995) (“As with discrimination cases generally, the
plaintiff at all times bears the ultimate burden of persuading the trier of fact that he has been the victim of illegal discrimination based on his disability™).

™ 29 US.C.A. § 706(8)(B)(iii) (Supp. 1995).
" 29 C.F.R § 1614.’203(8)(4) (1996)

n See.eg EE. Black. Ltd. v. Marshall, 497F Supp 1088 (D Haw. 1980).

» S Rer. No. 93-1297 93d Cong., 2d Sess., mpnnted in 1974 US.C.CAN. 6389 90.
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One of the earliest perceived disability cases involved an ap-
prentice carpenter whose  preemployment physlcal revealed a con-
genital back anomaly.” The defendant, a construction company,
refused to, hire, the plamtlff because the condition made him a
poor risk for heavy labor.®® An orthopedlst advised the company
that the plaintiff could perform carpenter duties if he kept his back
and abdominal muscles in good tone. The company still refused
to hire the plaintiff.* The plamuff ﬁ]ed suit in federal district
court under t.he RAR

10 S IO U R A N

The defendant employer ﬁrst attacked the deﬂnmon of handl-
capped mdwxdual as unconstltutlonally vague. Because the re-
garded as definition was added to the RAln a 1974 amendment,
the federal district court reviewed the legislative history of the
1974 amendment. The court concluded that “[plersons of com-
mon mtelhgence should have fair warning that the term impair-
ment meant any condltlon which weakens, dunlmshes. restricts,
or otherwise damages an individual’s health or physical or men-
tal activity.”® The court further stated that the phrase “is regarded
as having an 1mpamnent is self-explanatory and concluded that
the defendant employer perceived the plaintiff as bemg impaired
and refused to hire him on that basis.® . .

Other.plaintiffsvhave been less ,succe'ssful in.convincing the
courts that their employers regarded them as having impairments.
In Torres v. Balger." for example, a left-handed postal employee

"’EE.Black497FSupp nt1088 U PR PR
"’[dat1091

$ Id. at 1092,

claimed that the United States Postal Service (U.S.P.S.) regarded
him as impaired within the terms of the RA.; Because the plaintiff
had difficulty using his right hand to perform certain mail carrier
duties, he was too slow in makmg his deliveries. The U.S.P.S:
terminated the plaintiff for reasons other than his inefficiency in
delivering mail. - The plaintiff contended.that he lost his job be-
cause.the U.S.P.S. considered hlS left-handedness to be an im-
Pall'meﬂl- I LT T TV I ORI SF AR TP AOAT La¥!
 The federal district court refused to find that the plaintiff quali-
fied as a handicappéd individual. It concluded that the U.S.P.S.
recognized the plaintiff’s left-handedness but merely regarded it
as a personal trait and not as an impairment.® This case high-
lights a now clear limitation on perceived disability. An employer
must “regard” an employee as having a disability that, if the dis-
ability actually existed, would be a recognized impairment of a
major life actwlty and not sxmply a physical characteristic.”’
T I PN TIS RS TEE R RS I T .

In 1986, the United States Court of Appeals for the Fourth
Circuit (Fourth Circuit)-addressed the issue of whether a federal
employee with a fear of heights qualified as a handicapped indi-
vidual.®® The plaintiff worked as a utility systems repairer and
operator at the National Institute of Environmental Health Ser-
vices (NIEHS). The job required him to climb stalrways and lad-
ders for routine maintenance and emergéncies. The plaintiff asked
the NIEHS to accommodate his condition, but it refused. -

2 The plaintiff’s cause of action under the RA was pursuant to § 503, which prohibits handlcap discrimination by government contractors. Id. at [090; 29 US.C. § 793

(1993).
© EE. Black, 497 F. Supp. at 1098.

“

5 610 F. Supp. 593 (D.C. Tex. 1985).

% Id. at 595.

T See appendlx 1029 CFR. § 1630, which clarifies the types of personal <characteristics that the EEOC considers not protected by, the ADA as follows: ;

SO YA BN UM LN IS TP I T ER & B BT B SRS

.
3

LRI yon e [ECRNHIFL RIS A S QN DA T I EANE I I B/

) The deﬁmuon of the term “|mpa1rment does not mclude phystcal charactenstlcs such as eye eolor. halr color left- handedness or height, Welght or i
muscle tone that are within “normal” range and are not the result of a physiological disorder. The definition, likewise, does not include character- - 3oy
istic predisposition to illness or disease.. Other conditions, such as pregnancy, that are not the result of a physiological -disorder are also not - .. .}
impairments. - Similarly, the definition does not include common personality traits such as poor judgment or a quick temper where these arenot. .2 01,
symptoms of a mental or psychological disorder. Environmental, cultural, or economic disadvantages such as poverty, lack of educatlon or a prison
record are not impainments. FEION N PR

The RA also excludes from the definition of an “individual with a disability” those who allege impairments based on homosexuality or bisexuality; transvestism, ranssexualism,

pedophilia, exhibitionism, voyeurism, gender identity disorders not resulting from physical impairments, or other sexual behavior disorders; compulsive gambling, Klep-

tomania, or pyromania; or psychoactive substance use disorders resulting from current |llegal use of drugs 29 U SCA.§ 706(8) (Supp 1995)

% Forrisi v. Bowen, 794 F2d 931 (4th Cir. 1986). Just a reminder—the terms handlcnp and dlsablhty are synonymous The deﬁnmon was amended in 1992, See .rupra
note 2. L o : .

.
P 1
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'+, 'The Fourth Circuit focused on the question of whether ithe
NIEHS regarded the plaintiff as having an impairment that sub-
stantially limited any of :his major life dctivities. The Fourth
Circuit found that the statutory requirement of 4 “substantial limi-
tation” indicated “[a]n employer régards an employee as handi-
capped in his or her ability to work by finding the employee's
impairment to foreclose: generally the type of employment in-
volved.”® Based on this requirement, the Fourth Circuit reasoned
that if the NIEHA merely regarded the plaintiff as incapable of
satisfying the singular demands of a particular job and not as hav-
ing a substantial limitation in employment generally then it had
not “regarded’, him as handicapped under the RA® . |

The Supreme Court addressed perceived disability in the con-
text of an employer’s reaction to an employee’s contagious dis-
ease in School Board of Nassau County v. Arline® The Court
discussed at length Congress’s intent in amending the definition
of “handicapped individual” to include a person the employer re-
gards. as having an |mpa|rment that substanually lxmlts a major
life acuvnty 2 :

Arline involved a school teacher fired because of a continued
recurrence of tuberculosis. The Court found that the plaintiff was
handicapped by virtue of having a record or history of an impair-
ment. The school board responded that it did not penalize the
plaintiff for her history of impairment; it fired her because of the
disease’s contagious effects on school children.

The Court rejected the school board’s contagion argument,
characterizing the argument as an attempt to justify discrimina-

tion based on how the impairment affects others.”® The Court .

'9‘ 1t 934.

feasoned that justifying discrimination ‘based on the reaction of
others would allow employers to deny jobs to the handicapped
because of the “[pJrejudiced attitudes or ignorance of others.™
The Court examined the legislative history of the RA amendment
and found that Congress specifically anticipated and foreclosed

‘this result in the prohibition on perceived dlscnmmauon AR

In Arline, the Court noted that Congress intended to combat
the effects of erroneous, but prevalent, perceptions about the handi-
capped. Congress, therefore, expanded the definition of handi-
capped individuals to prevent discrimination against “[a] person
who has a record of, or is regarded as having, an impairment [but
who] may at present have no actual incapacity at all.”* Those
protected can be people who do not have the condition they are
perceived as having. These persons may suffer no diminishment
of physical or mental capabilities, yet the negative reactions of
others could substantially limit their ability to work.”” * “The
[Rehabilitation] Act is carefully structured to replace such reflex-
ive reactions to actual or perceived handicaps with actions based
on reasoned and medically sound judgments.”®

' . Many other cases applying the perceived disability definition
have likewise involved persons having contagious diseases. In
Harris v. Thigpen,” the United States Court of Appeals for the
Eleventh Circuit (Eleventh Circuit) characterized an asymptomatic
HIV-infected prisoner as disabled under § 504 of the RA because
the state prison system regarded him as having a physical or men-
tal impairment.'® The prisoner sued under the RA after the state
segregated him from nonseropositive inmates and deprived him
of the opportunity to participate in educational, rehabilitative, and

- -recreational activities.'® The Eleventh Circuit found that the Ala-

” ld. See also supra notes 39-49 and accompanymg text fora d:scussmn of substnnually hmns

" 480 u. S 273 (l986)

” Tbe ongmal RAdld not contain this dcﬁmtlon lt was only after the Department of Hea!th. Educntlon and Wclfare nttemptcd to dcwsc rcgulanons to lmplemcnl the Act
that Congress broadened the definition to address a range of discriminatory practices. /d. at 278 n.3.

® 4. 8t 282.
“ Id. ot 284,

" Id. at 282.

% 1d. at 279 (quoting Southeastern Community College v. Davis, 422 U.S. 397, 405-06 n.6 (1979)).

7 a8l

" Id. at 1;85;

* 941 F2d 1495 ilii:hCir; 199,
™ 1 at 1524,

1 Id. at 1500,
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‘bama gorrectional system regarded HIV-positive inmates as though
they were unable to engage in the major life activities enjoyed by
the rest of the prison population.'® Accordmgly. the Eleventh
Circuit concluded that the Alabama couecnonal systemcould not
deprive an HIV-positive inmate opportunities available to"other
inmates unless the HIV-positive inmate posed -a specific danger
to another person. ”

rl f.w',a;?WL TP A R S T 1»?‘;‘“
,Percewed Dlsablllty and Welght-Relamd R T
RN Job Discrimination . < J.- SR T
I el l"ﬁ";ﬂ; : ‘
An employer’s perceptlon of an obese employee also may
cause the i issue of a perceived disability., For the first time, a fed-
eral.court extended protection under the RA to-2a woman:denied

employment solely:because of her obesity.'® ~In Cook v. Rhode

ST O T LA I

‘Island Department of Mental -Health, Retardatwn, and Hospi-

tals;"® the United States Court of Appeals for: the: First Circuit
(First Circuit) decided that the plaintiff; Bonnie Gook, a'morbidly

T amnen e THte g nat b e R RS IR T R R T

tial-facility for retarded persons operdted by the Rhode Island
Department of Mental Health, Retardation, and:Hospitals
{MHRH).: Ms. Cook-had a spotless work recotd.- Each time she
left the job, she did so.voluntarily.for personal réasons.! During
her years in the job, Ms. Cook was ‘Scorpulent.”'® In 1988, when
she reapplied again for the same position, Ms.- Cook, who was
five feet two inches tall, had mcreased in welght to. over three
hundred lwenty pounds T TN ING NLES R IR

A e g

8
WL T

" Ms. Cook tooK a roltiné preemployment ‘physical in 1988.
'Although the evaluatmg MHRH niirsé conéluded that Ms. Cook
was morbidly obese, the nurse ‘identified nd *kpecnﬁc limitation
that would interfere with the position. The reviewing MHRH
physician refused to‘give Ms. Cook medical clearance unless she
reduced her weight below three-hundred pounds.'® She never
lost’ the weight and also never got the_|ob FI A LA M

flo ol AT T e T L oo ey a1y

"iMs! Cook brought suit'® in federal dlstnct court against tite

~

obese'® woman, was perceived as. bemg disabled undcr thc Act
I RCE I FER

From 1978 to 1980 and again from 1981 to 1986 Ms Cook
worked as an institutional attendant ‘at the Ladd Center,a residen-

Eeocto gt e o A STOIN PR z

‘MHRH alleging disability discrimination in ‘violation of the RA””
and several state statutes.'"' The MHRH responded Wwith a'mo-
tion to dismiss contending that obesity was not a handicap under
'the various statutory schemes. The MHRH further argued that to

'1l,i

et e B

gty I ];,

SR TP £ W R U P S F P S AL

Diad

. ‘4.‘.‘ R Capmed Ty o N
AT INER R ’ (A I

2. /4.8t 1524, Dther coutts have ¢oncluded thal HlV-posmve persons lrehnndlcapped it least in part, by virtue of bemg perceived as handlcappcd SeeLeckelf v. Board
of Comm'rs of Hospital Dist. No. 1, 909 F.2d 820 (5th Cir. 1990) (hospital officials treated HIV-infected nurse as if he had impairment); Doe v. Centinela Hospital, 1988
WL 81776 at *7 (C.D. Cal. 1988) (HIV-position plaintiff perceived and treated as handicapped by hospital); Local 1812, Am. Fed'n of Gov’t Employees v. United States
Dep’t of State, 662 F. Supp. 50 (D.D.C. 1987); see also Kohl by Koh! v. Woodhaven Learning Center, 672 F. Supp. 1226, 1236 (W.D. Mo. 1987) (person infected with
asymptomatic contagious hepatitis-B virus handicapped in part due to vocational facilities’ fear of threat to third parties).

13 See Cook v. Rhode Isiand Department of Mental Health, Retardation, and Hospitals, 10 FE3d 17 (Ist Cir. 1993). Only one previous reponcd federal case mvolwd a
plaintiff who argued that the perceived disability theory applied to his excess weight under the RA. In Tudyman v. United Airlines, 608 F. Supp. 739 (D.C. Cal. 1984), an
airline refused to hire the plaintiff as a flight attendant because the plaintiff’s weight exceeded the company’s weight policy. The plmnuff was an avid bodybullder and was
five fect seven inches and weighed one hundred and seventy-eight pounds. Thé maxlitium alléwable weight under the airline’s standards for his height Was brie hundred
and sixty-three pounds. The plaintiff previously had worked for defendant but was terminated because of his weight. The court refused 1o conclude that the defendant
airline regarded the plaintiff as having a physical impairment that limited his major life activities. Instead, the court concluded that the defendant merely regarded plaintiff
to be over a certain weight. The court reasoned that, “[f]or the same reason that the failure to qualify for a single job does not constitute a limitation on a major life activity,
refusal to hire someone for a single job does not in and of itself constitute perceiving the plaintiff as & handicapped individual. If this were the case, anyone who failed to
obtain a job because of a single requirement which may not be essential to:the job would become a handicepped individual because the employer would thus be viewing
the applicant’s failure as a handicap.” Id. at 741.

AT I S

1%4 10 F3d 17 (1st Cir. 1993).

% The medical profession considers a weight of 100% or more over the normal for one’s height as morbid obesity. See Merck MANUAtL 950, 953 (15th ed. 1985) A
15 Cook, 10 F:3d at 20 n.1. ‘ ’ v Sime
107 1d. gt 20. SURE e 0 RO TR G I prn L BT e et e ety Gy b

I* Cook v. Rhode Island, 783 F Supp. 1569, 1571 (D.R.I. 1992). The MHRH reviewing physician testified at trial that he based his decision on three reasons: (1) the
plaintiff’s own health risk based on her obesity, (2) the risk plaintiff posed to the retarded residents in emergency situations because of her obesity, and k) the potentlal
overall cost of Workers’ Compensation injuries due to anticipated obesity-related absences of the plaintiff. See also Cook, 10 F.3d at 28 n.13.

AT

1% Mes. Cook sought an injunction and declaratory judgment requiring the MHRH to award her the next available institutional attendant position, wnh seniority, promo- ,/\ )
tions, and salary increases retroactive to November 1988. Cook, 783 F. Supp. at 1571. She also sought back pay, compensatory damngcs and éttomcy s fees. 'Id. at 1571
10 29 U.S.C. § 794 (1993).

AN I T
" R.I GEN. Laws §§ 28-5-1 to 28-5-40, 42-87-1 to 42-87-4 (1992 Supp.). LU

A6

<
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the extent obesity was a handicap, it had accommodated Ms. Cook
by agreeing to hire her if she lost the weight.” A jury disagreed
and the court awarded Ms. Cook, among othe'r'things. $100,000
in compensatory damages based on. the Jury s: ﬁndmgs 2

The MHRH appealed the Judgment to the First Circult,”3 ar-
guing first that Ms. Cook's morbid obesity did not qualify as a
disabling condition because she could simply lose the weight and
rid herself of the disabling condition.'* The MHRH argued next
that the RA’s protection did not extend to individuals who volun-
tarily caused or exacerbated their handicaps.''* = -

" The EEOC filed a brief as amicus curae to the First Circuit in
support of Ms. Cook."¢ It argued that “[o]besity may be a dis-
ability under the Rehabilitation Act if it constitites an impair-
ment and if it is of such duration that it substantially limits ‘a
major life activity or i$ regarded as so doing.”"'” The EEOC stated
that each specific obésity claim must be analyzed under RA stan-
dards."8 It believed, however, that the jury correctly: concluded
that the MHRH regarded Ms. Cook as having an!impairment.!’?
The impairment was morbid obesity of a sufficient duration and
wrth : srgmﬁcant lmpact on major hfe activities. o

s

PPIEY AR ET N A AR v

Y B - B b IERTIN SRR

i+ This case is extremely significant for the federal'® workplace
in several respects. Neither the RA nor the ADA——nor the law’s
implementing :regulations—address lirectly the questiori of
whether obesity.is a disability. In its amicus curiae briefto thé
First Circuit, the EEOC provided the first detailed analysis by the
federal government of whether, and under' what conditions, the
RA covers obesity.”? Tt concluded that morbid obesity *of suffi-
cient duration and with a significant impact on major life activi-
ties” can consutute adisability even if it is volunwry or mutable.'?

SR NPT [ TS 1)

The First Circuit agreed with-all of the EEOC’s argurents.
The First Circuit dismissed the MHRH's basic premise that an
impairment must be immutable to fall under the RA. Itnoted that
the Act applies to a myriad of conditions caused or exacerbated
by voluntary conduct such as HIV-positivity. ‘Assuming, arguendo,
that immutability was required; it conclided that the juty could
have found either that the metabolic condition underlying morbid
obesity is immutable or that the MHRH treated Ms. Cook as though

-she had an immutable condition. Therefore, the First Circuit con-

cluded that Ms. Cook’s condition could have either constituted an
impairment under the RA or was regarded by the MHRH as hav-
ing constituted an impairment under the RA.

'
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2 The RA did not previously pravide for the award of compensatory damages against a federal defendant.. See Marshburn v. Postmaster General of the United States, 678

F. Supp. 1182,11184-85 (D.-Md. 1984) (compensatory damages not available to federal employee under the RA), aff 'd without opinion, 861 FZd 265 (4th Cir. 1983)
Congress has since amended the RA to allow recovery of up to $300, 000 in oompensatory damages See supra note 69. B .

7“’ Cook v. Rhode Island ]0 F3d 17 (lst Cir. 1993) The appeal came from a bench decision based on the j _|ury s response to special mterrogatones The district court found

that the j jury had ample evndenee from which it could have concluded that Ms. Cook was otherwise qualified to perform satisfactorily in the position. [t found the most
S|g'mﬁcant evidence 'was the incontradicted proof that the plamtiff had satisfactorily performed all the requirements of the position for nearly eight years of previous
employment. The MHRH presented no proof that it had ascertained any evidence to the contrary. The court characterized the MHRH's assumption that the plaintiff lacked
qualifications because of her weight as the stereotypical assumptions that Congress inten_ded to prevent with the RA, . .

4 Jd. (The district court addressed in its bench ruling the issue of whether Ms. Cook fit the definition of a person with a disability. Tt decided that the proof could only
support a decision that she was disabled by virtue of being regarded as a person with a disability. The MHRH argued that it did not consider Ms. Cook'’s condition as
disabling because it did not consider it immutable. The district court found that ample evidence existed for the jury to conclude that the MHRH treated Ms. Cook’s obesity
as a continuing condition of indefinite duration which limited her ability to work).

s Id
ue 1d.
uT I at 23,
m ,d
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'™ The defendant was a state agency receiving federal financial assistance and consequently fell under § 504 of the Act. Cook v. Rhode Island, Department of Mental

“Health, Reta.rdatron. and' Hospxtals 834 F SUpp 57,61 (D.R.1.1992). ‘Although the case concerned those statutory provisions and implementing regulations that specifi-

cally apply 1o recipients of federal financial assistance, the corresponding statutory provisions and reguluuons apphcable 10 fcderal agencles under § SOl are esscnually
identical. See supra note 21 and accompanying text.

21 Obesity Should be Regarded as Protected Disability, EEOC Says, 1993 Gov't EMpLoYEE ReLATIONS REP. (BNA), No. 31, at 1078. Sl
2 Brief for the EEOC at 17, Cook v. Rhode Island (No. 93-1093).
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:'The First Circuit next examined whether the: jury properly
concluded that the impairment substantially limited one. or more
of Ms. Cook’s'major life activities and again agreed with the
EEOC. The First Circuit noted that the MHRH reviewing physi-
cian testified that he *[rlefuséd to hire plaintiff because he be-
lieved that her.morbid obesity-interfered with her ability to
undertake physical activities, including walking, lifting, bending,
stooping, and kneeling, to the extent that she would be incapable
of working {in the position].”’** .The First Circuit concluded that
the examining physician regarded the plaintiff as having an im-
pamnent that limited a2 major.life actxvrty such as workmg

LT A ! IRTRN '\;"‘ te l g H L0

1:1iThe Fu'st Crrcurt then conSIdered whether the Ml-lRH regarded
the. impairment’s limiting effect on. the plaintiff’s major life ac-
tivities as substantial.. The First Circuit concluded that the evi-
dence showed that the MHRH reviewing physician believed that
the plaintiff's limitations *[f]oreclosed a broad range of employ-
ment.options in the health care industry.”'? The First Circuit
found that the jury had sufficient evidence to conclude that the
MHRH's perception of the plaintiff’s impairment was such that
the impairment constltuted a substantial limitation.

s . ¢ .
it L I

Having determined that the plaintiﬂ' was a person with a per-
ceived disability, the First Circuit finally considered whether the
jury had sufficient evidence to conclude that Ms. Cook was oth-
erwise qualified for the position. The MHRH argued that she was
not otherwise qualified for the position, but it could only point to
stereotypes and broad generalizations about obesity to support its
conclusion. The First Circuit concluded that, with Ms. Cooks's
long satisfactory work record in the same position and her satis-

factory physical examination report, the jury had .ample .-

uncontroverted evidence 10 find that she was an otherwise quali-

fied disabled individual under the statute and that she had been

frefused employment solely because of her perceived disability.'25

S lrw.v,'

S Cook and the Federal Workplace
Lo
adisabled person is otherwise qualified for the position, the courts

Lovh R R R I
) A

13 Cook, 10 F3d at 25.
% I
13 Id at27.

126 School Bd. of Nassau County v, Arline, 480 U.S. 273, 289 (1987).
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InArlme, the Supreme Court stated that in deterrmmng whether '

i

should defer to *reasonable medical judgments.”'?*, The MHRH
relied on medical judgment—and it lost.'¥”- The First Circuit
faulted the MHRH for not having ‘[m}ade specific inquiries into
plaintiff's physical abilities and instead relied on generalizations
regarding an obese person’s capabilities.”'® The lesson from this
case is that in perceived disability cases—particularly those in-
volving a morbidly obese person—the plaintiff’s traditional bur-
den of proving that he or she is otherwise qualified may instead
fall on the emplayer. An employer may be required to put an
applicant through a series of diagnostic tests to medically estabT
lish that the applicant was not qualified for a particular position,

* .The Cook court’s analysis raises another troubling result in

the area of perceived disabilities. Under the traditional RA analy-

sis, the plaintiff must be an ptherwise qualified individual with a
disability who has been subjected to an adverse action on the ba-

sis of that disability. The burden then shifts to the defendant to
show that it reasonably accommodated the plaintiff’s disability

or that reasonable accommodation would cause the employer an

'undue hardship. With perceived disabilities, if the disability is in

the eyes of the employer, then there is no actual disability to ac-
commodate, and the defendant employer is deprived of any op-
portunity to escape liability through accommodation or showing
of undue hardship. The First Circuit used this modified analysis
and concluded that the court need go no further after it deter-
mined that the MHRH declined to hire Ms. Cook solely because
of her perceived disability.'*

What if the employee has an actual impairment, as the First
Circuit concluded that Ms. Cook had, but pursues and prevails

-only on the perceived disability theory? Using the First Circuit's
- analysis in Cook, the employer again may be deprived of the op-

portunity to escape liability by proving that it reasonably accom-
modated the employee or that reasonable accommodation was

. notpossible. The First Circuit’s modified analysrs for perceived
" disability cases arguably creates a stnct llabrlrty situation for
. employers who regard employees as llmrted in their ablhty to
+ perform in certain areas. : R ‘

sl e IR A

* ' L}

-1 The MHRH relred on the medtcal judgment of its own employee In Arlme the Supreme Court specrﬂca.lly let’topen lhe quesnon of whether cpurts should defer to the
- -Teasonable medical judgments of private physicians on which the employer has relied in deciding an applicant is not quahﬁed Jd. at 288 n.18. The First ercun was

unimpressed by MHRH’s reliance on its own medical authorities.
1% Cook, 10 F.3d at 27. R T E N S

12 Jd. at 28.
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Cook has served as a catalyst for prospective litigants with all -

types of conditions or ailments—real or perceived. It also has
been a popular topic for legal analysis in periodicals.'® Weight

discrimination and perceived disability claims have become more

common in the EEOC"' and the federal circuits.'* For morbidly
obese people, the First Circuit’s decision was a clear victory.
Because the decision was based on perceived disability ‘and not
actual disability from ob¢sity, however, the Cook decision is of
limited use to the obese plaintiff.'* Despite Cook, plaintiffs have
been less than overwhelmingly successful in their anempts to prove
actual or perceived obesity discrimination.

Conclusion . : -

Many courts have refused to fully embrace the First Circuit’s
‘rationale in Cook. They have required “regarded as’ plamtlffs to
first prove no actual impairment when their employers rionethe-
less regarded them as impaired.'* The federal courts have gcner-
-ally found that the regarded as disabled analysis applies only when
the employer perceives the employee as suffering from a substan-
tial impairment of a major life activity.'” An employcr will'not
be liable for regarding the employee as disabled when the em-
ployer considers the obese employee as substantially lirhited in
performing only a particular job or a function that does not sub-
“$tantially limit a major life activity.' : o

Based on Cook and the EEOC'’s support for obesity claims,

" employee’s obesity in any employment decision. Obese employ-

ees should be evaluated on the merits of their performance. Obvi-
ously, supervisors should not make or condone weight-related

- derogatory comments. Such tasteless acts undermine morale in

the workplace even if they would not lead to liability. Addition-
ally, federal employers may be required to afford those who are
truly morbidly obese reasonable accommodation.

An employer who concludes that morbid obesity renders a
person unqualified for a position must have credible proof of ob-
jective facts supporting that conclusion. The employer should
anticipate that the EEOC or a court will place the burden on the
employer to prove that the person was unquahﬁed

The RA and the ADA prohibit employment discrimination

based on disabilities, actual or perceived. Employers always can

take valid administrative actions against employees for mlscon-
duct unrelated to a disability and can remove employees who

“simply cannot do the job. The prudent employer should not, how-

ever, rely on' a layman's concept of traditional disabilities in
determining which employees to accommodate. Neither should
an employer look to legalistic burdens of proof for protection from
disability discrimination claims. The federal government should
practice both the letter and the spirit of the discrimination laws.
Sound management practices, implemented with advice and re-
view by counsel, will prevent adverse administrative and judicial

. decisions under these laws.

employers should avoid considering a current or prospective

1% See, e.g., Peterson, supra note 7, at 105; Christopher J. Willis, Title I of the Americans with Disabilisies Ac1: Disabling the Disabled, 25 Cuma. L. REv. 715 (1994/1995);
Karen M. Kramer & Arlene B. Mayerson, Obesity Discrimination in the Workplace: Protection Through a Perceived Disability Claim Under the Rehabilitation Act and
the Americans with Disabilities Act, 31 CAL. W. L. Rev. 41 (1994); Steven M. Ziolkowski, Comment, The Status of Weight-Based Employment Discrimination Under the
Americans with Disabilities Act After Cook v. Rhode Island Department of Mental Health, Retardation, and Hospitals, 74 B.U. L. Rev. 667 (1994).

131 See, e.g., Vega v. United States Postal Serv.,, EEOC Pet. No. 05950449 (Dec. 14, 1995) (alleging bad performance evaluation and discipline motivated by morbid
obesity); Totten v, United States Postal Serv., EEOC Appeal No. 01945041 (Aug. 23, 1995) (nonsclection because of obesity); James v. United States Navy, EEOC Appeal
No. 01945240 (Dec. 7, 1994) (remanding to agency allegation of obesity and nicotine addiction as disabilities); Tavarozzi v. United States Postal Serv., EEOC Appeal No.
01930804 (Dec. 10, 1993) (back pain cause by obesity protected). Keown v. Tennessee Valley Auth., EEOC Appeal No. 01943171 (Aug. 24, 1995 (finding acuonable
allegation that overtime denied based on perceived disability caused by ruptured disk); Kellus v. Runyon EEOC Request No. 05940470 (June 23, 1994) (rejecting claim
of perceived physical and mental disabilities). .

12 See, e.g., Torcasio v. Murray, 57 F.3d 1340 (4th Cll' 1995) (affirming summary judgment against obesity discrimination claim by four hundred and sixty pound prison
inmate); Stradley v. LaFourche Communications, Inc., 869 F. Supp. 442 (E.D. La. 1994) (supervisor who was diagnosed with “adjustment disorder with mixed emotional
features” could be regarded as disabled and thus meet the ADA's definition of disability since the person who terminated his employment testified that he understood the
plaintiff to be suffering from acute anxiety and depression and that the condition made him potentially violent and hostile in the work place); Milton v. Bob Maddox
Chrysler Plymouth, Inc., 868 F. Supp. 320 (S.D. Ga. 1994) (a driveablity technician at an automobile repair shop who had his left lung removed due to bronchial cancer and
whose employers and coworkers believed the plaintiff had a physical impalrmcnt could demonsu'ate that he was regarded as having a physical lmpam'nent substzmtmlly
limiting a major life activity).

13 See, e.g., Nedder v. Rivier College, 908 F. Supp. 66, 75 (D.C. N.H. 1995) (“Cook is mstrucnvc. yet not dlsposmve. on the issue of morbld obcsny as an mpmrmcnt.
due to the nature of appellate review in that case as well as its underlying merits.”).

1% Hamm v. Runyon, 51 F.3d 721, 726 (affirming district court’s summary judgment for the United States Postal Service in alleged perceived disability case involving the
major life activity of walking); Chandler v. Dallas, 2 F.3d 1385 (5th Cir. 1993) (city’s adverse action towards two drivers, one with 20/60 corrected vision and the second
_an insulin-dependent diabetic, for failing mandated safcty tests was not a sufficient ground for finding that they were regarded as disabled; a limitation in one job does not
constitute a substantial limitation of the major life activity of workmg). Richardson v, William Powell Co., No. C-1-93-528, 1994 WL.744512 (S.D. Ohio Nov. 10, 1994)
{employer's subjective knowledge of a secretary’s degenerative arthritic hip condition thm caused her to walk with a noticeable limp was insufficient by itself for the court
to find the employer regarded the plaintiff as being disabled).

1 Smaw v. Commonwealth of Virginia Department of State Police, 862 F Supp. 1469, 1475 (E.D. Va. 1994); Nedder, 908 F.Supp at 75. See also Dobre v kNational
Railroad Passenger Corporation, 850 F Supp. 284 (E.D. Penn. 1993) (Grantmg summary judgment against plaintiff alleging perceived dlsablhty bascd on transscxuahsm.
the court found that a “perceived” condition must be one that would ¢onstitute dn actual protected impairment if it existed.).

1% See supra notes 37-54 and accompanying text.
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Administrative and Civil Law Notes .. ..
- An Overview and Practitioner’s Guide to Gifts

‘Intrb:'luct‘iqn? 1 -,' , Coa B
SRR PR ST B ;:;v , ,:;-l;l':m :
Ethrcs counselors' address issues involving gifts ‘more
frequently than other ethics issues in the Army.? Questions re-
.garding gifts come from a myriad of sources throughout the De-
_partment of Defense To respond accurately to these questions,
_ethics counselors must have a firm understanding of the facts sur-
‘roundlng the gifts at issue and a workmg knowledge of the rules
‘govemmg glfts from yarious sources This article explams the
,rules and prov1des a methodology to analyze glft jssues correctly
Because ethics rules relative to gifts are punifive, an ethics
counselor s accurate advrce is crucial.*: “

TS L e e ' \ BN E DA YO
Sourcesoqu"ts
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“‘When gift issues arise, the ﬁrst question an ethics counselor
should ask is, “Where is the gift coming from?" The answer to
this question determines what rules apply and where the ethics
counselor should look for those rules.* Generally, rules govern-
ing gifts concern three different sources: (1) gifts from sources
T PO ST N I PR S ST TR St

i . f " . '
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Faculty, TheJudgeAdvocateGenera!sSchaol :‘; v : ”; ot ' R P e
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; outsrde the agency, (2) gifts between employees wrthm the agency,
-and (3) gifts from foreign governments. The following discus-
. sion identifies the rules and references germane to gifts fromeach
_of these sources and explains the analysrs that ethics counselors
should apply as issues arise. T LT (4T

Gifts from Sources Outside the Agency

R TEIO S EFRE RN R b ok
. Rules regulatmg the grvmg and acceptmg of glfts by federal
employees exist so that “every citizen can have complete confi-
_dence in the integrity of the Federal Government.”® Public trust
.is diminished when government employees have unbridled dis-
cretion to accept gifts from organizations that seek to affect the
employees’ official decisions, “The exchange of such gifts give[s]
.the impression that a government official’s decisions are for sale.’”
To avoid this impression, the Joint Ethics Regulation (JER) has
.established-expansive rules that limit what, and under what cir-
cumstances, federal employees may accept gifts from sources
outside the agency

‘1;"1/‘ i : Pl ERE b b AT

+.'The first getieral rule that an ethics counselor must know when
analyzrng a gift from a source outside the agency is that “an em-
ployee shall not, directly or indirectly, solicit or accept a gift, .
[ﬂrom a prohlbtted source.”® A “prohibited source” includes any

Sl i .

}

- The Department of Defense uses the: term “ethics counselor" generally to refer 10 attorneys appoinited in wntmg 'to “assist in |mplementmg and ‘administering’ the
[Department of Del"ense] Component command's or orgamzanon s ethics progmm '4nd to provide ethics advice (o [Department of Defense] employees " Der't OF
* Devensg, Joint Enics ReG. 5500.7-R, JomT Etuics ReGuLATioN (JER), para. 1-214 (Aug. 30, 1993) [hercinafter JER). ‘“The term *Ethics Counselor mcludes agency
ethics official’ as used by the Office of Government Ethics.” Id. See also 5 C.FR. § 2635.102(c) (1995) (further defining agency ethics ol’ﬁcial)

’ ln a poll taken dunng the 1995 Ethics Counselors Workshop at The Judge Advocate General s School Umted States Army. ethlcs counselors llsted gifts as lhe most
common issue that lhey address and as the second most commonly mlsunderstood lssue m theAm\y The most commonly mlsunderstood issue |nvolved pnvate organi-
ations. L ‘ ; S b O R T
I NI o B L T BRI F T SN A DU o v Lo : Pl
f.,’ ,This guide focuses on gifts from various sources to individual employees. It docs not address gifts and donations to the Army or gifts for distribution to individuals.
Ethics counselors addressing such issues should refer to Army Regulations 1-100 and I-101, respectively. Dep'T oF ARMY, REG. 1-100, GiFrs AND DonaTions (15 Nov, 1983);
DEP TOF ARMY, Rea. 1- 101 GIFI'S FOR DISTRIBUTION TO INDIVIDUALS (1 May 1981); 10 U.S.C. §§ 260I-2608
i Sl A SN |1A". . v . o
¢ See DEP TOFDEFENSE, Dm 5500 7. STANDARDS OF CONoucr 30 Aug l993) JER, supranote 1, ch 2 Ethncs Counselors advrce is dtsposmve |f based onall relevant facts.
5C] FR § 2635 107
e vetoed v A [ LR TOR- RN FENRC I P S S PR S YU R R |
= The rules issued by the Office of Government Ethics state that’ they “are ot apphcable o enllsted members of the uniformed services.” 5 CER. §2635.103 (1995) By
*‘regulation, the Departmcnt of Defense has required enhsted personnel to adhere to those rules. See JER, supra note 1, para. 1-211 (including actrve duty enlisted members
i of the uniformed sérvices along with military officers and civilian employees in the definition ol‘ “DOD employee") Seealso 32 CFR. § 84. 2(l) (1995). Asa result the
1-gift rules discussed in this guide apply equally to Army officers, enlisted soldiers, and civilian personnel; and are puniuve under the Umfonn Code of Mlhtary Iustlce

PIREA

&3 C.F.R. § 2635.101(a) (199_5).

[ G B ’_rt;z!’ l, S : T e
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“ Ellen l(uszmaul Fuyawa. Do hmk a Gift Hor.re in the Mourh lf you Wam to Keep your Career. AnMY l.AW., Apr. 1993 at 6 . ‘ 7‘\ -
¥ SC.FR. § 2635.202(a)(1) (1995). oo I I

20 © MAY 1996 THE ARMY LAWYER » DA PAM.27-50-2682




person or entity who is secking official action by the employee’s
agency, ‘doing business or seeking to:do business with the
employee’s agency, or conducting activities regulated by the
employee’s agency.® Generally, this includes any entity that has
an interest in the performance of Army missions.

The second general rule is that “an employee shall not, di-
rectly or indirectly, 'solicit or accept a gift . ... [g]iven because of

“the employee’s official position.”"® To determine if a'gift is of-

fered because of an employee’s position, one must ask whether

-the gift would have been “solicited, offered; or given had the

employee not held his’'position as a Federal employee.”"
Pob e R L I LR PRE PN P
These two general rules appear clear enough; however, they
contain broad prohibitions that raise several issues and have nu-
merous exceptions. To ensure a thorough review of the issues

‘raised and the applicable JER provisions, ethics counselors ana-

lyzing gifts from outside sources should ask four questions. First,
is the item offered actually a gift? Second, if the item is a gift,
does an exception apply that would allow an employee to accept
the gift? . Third, would acceptance violate other laws? ‘Finally,
even if an exception apphes, should the exceptlon be used?

Is the ltem Oﬁ'ered a tht’

include modest-items of food or refreshments not offered as part
of a meal.”? A federal employee may, therefore, accept a cup of

‘coffee or a doughnut from:a prohibited source. . The following

also are not considered gifts: - Greeting cards, plaqués, trophies,

-prizes in a contest open to the public, commercial discounts dpen
-to the public, anything paid for by the government, and anything
-for which an employee pays market value.' .A federal employee
-may accept-anything that is not a gift, regardless ‘of ithe source.

Anything that is a gift, regardless of whether the donor is a pro-
hibited source or whether the gift was given because of the
recipient’s ofﬁcial ,‘position. requires further analysis.

If the Item Isa tht Does an Excepuan Apply ?

P d
1 ‘i “t i

The JER lists more than a dozen exceptlons to the two gen-

eral prohibitions against accepting gifts from outside sources. "

The most common exceptlon allows federal employees to accept

‘unsolicited gifts valued at'$20 or less per occasion.' 'An em-

ployee may ‘accept more than one gift from the same source.

-However, the emiployee may not accept more than $50 worth of

gifts from that source in any calendar year.!”- Other common ex-
ceptions allow employees to accept gifts motivated by 2 personal
relationship, discounts or benefits available to the public,' and
free attendance at certain widely attended gatherings."

}most anything having monetary value.'? However, a gift does not

!

The .IER deﬁnes thc term Hgift” very broadly, to mclude al- ;.- Besides considering the exceptions authorized by the Office

of Government Ethics—which allow employees to accept some

2 ST N : i . i

ca

Pl “
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Ly’ §x2635.203(d). A prohlbued source also includes any person who “[hlas interests that rrrﬁy be substantially affected by the performance of the employee's official

duties” or any organization a majority of whose members fit into any part of the definition of a prohibited source. Id.

1 Id. § 2635.202(a)2).
" Id. § 2635.203(e).

12 Specifically, a gift includes “any gratuity, favor, discount, entertainment, hospitality, loan, forbearance or other item having monetary value.” Id. § 2635.203(b). It also
includes gifts of training, travel, and reimbursements for such items. /d.

3 Id. § 2635.203(b)(1).

“ Id. §§ 2635.203(b)(2) to .203(b)(9).

13 See id. §§ 2635.204(a) to .204(1).

16 Id, §2635.204(a). If & prohlblted source givesa glft toa federal employes whois a “procuremen( oﬂ'ncral then the Procurement lntegnty Act and the Defen.re Federal

Acquisition Regulation control whether the employee ¢an accept the gift. See JER, sipra note 1, para. 2-300 (requiring procurement officials to follow the gift acceptance
restrictions of the procurement mlegrlty statute); 41 U.S.C.A. § 423(p) (West Supp. 1996) (defining procurement official). The procurement integrity statute prohibits

- procurement officials from knowingly accepting a gratuity or other thmg of value from a contractor competing on a contract. /d. § 423(b)(2) {West Supp. 1996). The
" Defense Acquisition Regulation defines a “gratuity or thing of value” as “any gift, favor, entertainirent, or other item having monetary value” Der't oF Derense, DeFense

FeperAL Acquisriion Rea. FAC 90-24, para. 3.104-4 (15 Dec. 1994). It does not include “any unsolicited item, other than money, having a market value of $10 or less per
event or presentation.” /d. This means that while federal employees who are not procurement officials may accept gifts having a market value of $20 or less, a procurement
official only can accept a gift valued at $10 or less. The $10 limitation for procurement officials may cease to exist by January 1997. The 1996 Department of Defense
Authorization Act modified the procurement integrity statute so that it no longer refers to *procurement officials” or contains a specific gift prohibition. See National

< Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 4304, 110 Stat. 186 (1996). It appears, thercfore, that when the new procurement integrity

provisions take effect, those individuals formerly referred to as “procurement officials” will be subject only to the JER’s $20 gift limitation like other Department of
Defense employees. The new provisions will be effective when the new regulations are implemented or by January 1997, whichever comes first.

175 CFR. § 2635.204(a) (1995).

: v [

; " Note that th|s exeepuon can sometlmes be read m conjuncuon wrth 5 CFR § 263. 203(b)(3). (4), whlch excludes from the deﬁmuon of glft bank loans on terms

generally available to the public and commercial discounts available to the pubhc or all uniformed military personnel. R

9 Id. §§ 2635.204(b), .204(c), .204(g). g R
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.gifts from prohibited sources—ethics counselors must consider
ithree additional exceptions authorized by the JER. One of these
‘exceptions allows Department of Defense employees ‘to accept
.unsolicited gifts of free attendance at events sponsored by state
;and local governiments or non-profit civic organizations when the
-agency determines that its. community relations interests will be
served by attending.® The other two exceptions allow a federal
employee to accept educational scholarships or grants" and grfts
at Shlp launches and srrrular ceremomes z
. e . e . .
Does Acceptance Violate Other Laws and
Should an Exception Be Used?

Y

Lol A NN T

Even if the JER rules and exceptions permit acceptance of a
.gift from an outside source, a federal employee must refuse the
gift if accepting would violate other rules or undermine the integ-
:fity of the government. For example, it is illegal for an employee
to accept any gift in exchange for official action even if it falls
_within the $20 gift exception,” Employees also must not accept
.gifts so frequently as to create the impression that outside sources
-can-buy or influence official action. Finally, government em-
iployees may never use their official position to sohcrt gifts.

Grfts Between Employees S

~ Ethics counselors confronted with questions concerning gifts
“between agency employees must first determine whether the item
offered is a gift. The JER definition of “gift” used for gifts from
outside sources also applies to gifts between employees.?* Once
-the ethics counselor determines that the item offered is a gift, the

|

';

® JER, supra note 1, para. 2-202(a).
U [d, para. 2-202(b).

2 Id para. 2-300c.

‘ employees applies to a specrﬁc situation. ,

ethics counselor should think in terms of “twos.”: There are two
:threshold facts that ari ethics counselor must know to analyze these

- gifts, two general prohibitions govemmg them, and two excep-
‘tronstothegeneralmles I SHRE

' :
R . - ‘.
PLER . : [P T

'IVvo Threshold Facts
The relatlonshrp between the donor and the recrprent of the
proposed gift is the first determination that the ethics ¢counselor
must make. Is the recipient the donor’s supervisor? Aré they

friends?” Is the recipient a higher-paid employee than the

donor?  Answering these questions and precisely defining.the
relationship between the employees enables ethics counselors to
determine which of the two general rules governing gifts between

i ] 1

The second determination that the’ ethics counselor'must ma.ke
is what prompted the gift. 'Identifying whether a holiday, military

.event, or some other occasion triggered the gift enables ethics
:counselors to determine whether one of the two eéxceptions to the

geéneral prohibitions would allow an otherwise prohibited gift.

Two General Prohibitions
The first general prohibition on gifts between employees is
that an employee may not give a gift*® nor solicit a contribution

for a gift to an official superior.?” This rule applies even if the

donor and recipient of the gift are personal friends. The second
rule is that an employee may not accept a gift from a lower-paid

employeec™ unless the donor and the recipient are personal friends

Chligr !

B 18US.C.A. § 201(b) (West Supp. 1996) (prohibiting g government employce from secking, accepting, or agreeing to receive or accept anythmg of value in return for

bemg mfluenced in the performa.nce of an olﬁcral act or for bemg induced to take or onut to take any actlon in violation of his official duty) o

: . : o

. " The deﬁnmon mcludes “nny graturty. favor. entertammem hosprtahty. forbearance or other item havmg moneta.ry value " 5 C FR i 2635.203(b) (1995) ll nlso
|ncludes those items listed-as nongifts. /d. See also id.;§ 2615 303(:) (1995) (stzmng that the definition of glft" is the same for grfts between employees and gifts from
prohtbrtedsources) e ot e e e ; S .

s Frequently. ernployees in the workplace have personal relatronshrps as well as worlung relauonshrps with- therr fellow employees nSome employees developed
* friendships with their coworkers well before they began working for the federal government. Other friendships have blossomed on the job. No matter when the friendships
developed, employees who are friends occasionally will want to exchnnge grﬁs Because these fnends also are employoes of thc federal government. they must adhere to
:thegeneralrulesmposedongrl‘tsbetweenemployees o ‘ ! o

* Anemployee also may not malte a donation toward a8 grft for an oﬂ'rcral superior. 5 C.FR. § 2635. 302(&)(1) (l995)

13}

7 See 5 U.S.C.A. § 7351(a)(1)-(2) (West Supp. 1996); 5 CER. § 2635.302(a) (1995). An “official superior” includes, but is not limited to, “an immediate supervisor,
+'Whose official responsibilities include directing or evalual.mg the perfomtance of the employee s ofﬁcral dunes or lhose of any other ofﬁcral supenor of the employee o S
CFR. § 2635.303(d) (1995).

2 5US.C.A. § 7351(a)(3) (West Supp. 1996). AT
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who are not in.a superior-subordinate relationship.”® The first
prohibition concerns gift giving and the second prohibition con-
cems accepting gifts from lower-paid employees. No JER provi-
sion prohibits senior employees from giving gifts to junior
employees.

Two iixbépﬁons

Although the rules prohibit employees from giving gifts to
their superiors and from accepting gifts from lower-paid employ-
ees, two exceptions to these rules exist. First, gifts may be given
and accepted “[o]n an occasional basis,* including any occasion
on which gifts are traditionally given or exchanged.”™' Gifts al-
lowed under this exception include items with an aggregate value
of $10 or less per occasion,* contributions of food and drink that
will be shared in an office by several ‘employees,” meals ata
coworker’s home,* and customary glfts brought when invited to
a fellow employee’s home.® If the gift is food or refreshments
that will be shared by several employees in an office, someone in

the office may solicit voluntary contributions towards the refresh-
ments from other employees. However, no employee may solicit
contributions for any other gift given on an occasional basis.*¢

The second exception allows gifts to be given on “special,
infrequent occasions.” Under this exception, a subordinate may
give or donate to a gift for a superior, and the superior may accept
a gift from a subordinate or other lower-paid employees, on two
types of occasions. First, the rules authorize gifts for “infrequently
occurring occasions of personal significance such as marriage,
illness, or the birth or adoption of a child.”*®  Second, the rules
allow employees to give and to accept gifts on “occasions that
terminate a subordinate-official superior relationship, such as re-
tirement, resignation, or transfer.”” The JER limits the value of
gifts accepted under this exception. A superior may not accept “a
gift or gifts from a donating group if the market value exceeds an
aggregate of $300,”* and the superior “knows or has reason to
know that any member of the donating group is hlS subordinate.”¥
The JER also prohibits employees from sohcmng more than $10

® 5 CFR. § 2635.302(b) (1995). Gencrally, the spouse of a superior or higher-paid employee also may not accept a gift from a subordinate employee or from the
subordinate employee’s spouse. “Gifis to the employee's spouse will be considered a gift to the employee unless there is an independent basis for the gift to the spouse.”
Information Paper, Army Standards of Conduct Office (Mr. Wentink), subject: Gifts Between Employees, para. 2.d (7 Feb. 1995).

® The exception does not expressly define the term “occasional basis;™” however, examples published with the exception provide insight into its meaning. The term clearly
allows employees to give gifts on holidays like Christmas. See 5 C.FR. § 2635.304(a), example 4 (1995) (authorizing a secretary to give and allowing the supervisor to
accept a Christmas gift valued at less than $10). It also allows an employee to bring a supervisor a small souvenir after a vacation, See id. example | (allowing a supervisor
to accept from a subordinate an $8 bag of saltwater taffy purchased while the employee was on vacation at the beach). However, an employee may not give, and a
supervisor may not accept, small gifts valued at less than $10if the gifts are given with some regularity. See id. example 2 (prohibiting a subordinate who travels frequently
as part of the job from giving and the supervisor from receiving a souvenir after every temporary duty; “gifts given on this basis are not occasional”).

3 § CFR. § 2635.304(a) (1995). Gift-giving occasions include Christmas, Hanukkah, and birthdays.
214§ 2635.304(:)0). In this excéption. the term “items” specifically excludes gift.s1 of c;aﬁh. -
14 §2635304@). 0 ‘ e

“id§ 2635.304(n)(3) Personal hospnaluy extended under this execpuon must be “'of a type and value cusxomanly provided by the employec to personal fncnds 1.
This does not mean that the donor and the recipient of the hospitality must be personal friends.

)

$id§ 2635.304(&)(4). butomaw giﬁs brought to someone else’s home may include a bottle of wine, flowers, or box of candy. The rule does not impose any dollar limit
on the value of such gifts. One example listed immediately after the exception specifically permits a superior to bring $15 bottle of wine to his subordinate’s house for a
dinner party even though its cost is more than the $10 limit imposed on some other gifts given on an occasional basis. See id. example 3.

% An office Christmas party provides a good basis for explaining how these rules work. An employee may collect contributions for refreshments for the party. A
supervisor may contribute to the refreshments and attend the party. A secretary working for that supervisor may buy the supervisor a Christmas plant under $10, and the
supcrvisor may accept the plant. However, the sccretary may not ask other office employees for concnbuuons for a Christmas present for the supervisor, and the supervisor
‘may not accept such a Christmas present if the office offers it. See id. § 2635.304(c), example 2 (statmg that Chnstma.s is an annual event and not an occaslon of personal
slgmﬁcancc whxch would allow aeceptancc of a gift). L

i

¥ 1d. 52635.304(b).
® Id. § 2635.304(b)(1).

» Id §2635.304(b)(2). A promotion to & higher grade within a supervisory chain is not an “infrequently occurring occasion” which would dlow the éxchange of gxﬂs 1
§ 2635.304(c), example 3. A promotion to a position outside the supervisory chain, however, is an event that marks the end of subordinate-superior relationship. Jd.
Therefore, subordinates may take up a collection and buy a gift to mark the occasion. ‘

“ Thc cost of food, lefreshmcms and entertainment provided to mark the specml infrequcnt occasion is not mcluded whcn dcterrmmng whcthcr the aggregate valuc of the
pft or gifts exceeds the $300 aggregate limit. JER, supra note 1, para. 2-203a.(1).

4 Id. para. 2-203a Adonatmg group lncludes all employees contributing to a group glft If one contributor oontnbuts totwo donatmg groups, then the value of the glﬂs

from the groups with the common contributor *“shall be aggregated” as if the gift is from a single donating group. The 3300 limit applies to the total value of that gift. Id.
para. 2-203a(2).
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from each employee contributing to the group! gift for the supe-
rior.* The JER does not prohibit:the employee:from voluntarily
contributing more than $10 soilong as the total value of the gift
does not exceed $300.

. . A 0 . N ey
. P B et [T I T Ly Pogyien g
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. 1. Collections for the gift must avoid any appearance of coer-
cion so that junior employees are free to give the requested amount,
something less than the requested amount, or nothing at all.) Eth-
ics counselors should proactively advise in this area to msure that
donations are completely voluntary“ S B

Ethlcs counselors must use their drscretion to deﬁne the “do-
natmg ‘group.# Ethics counselors should use'a common sense
approach: that complres with thé ethical rules, furthers the goals
and prmcrples of ethical conduct 4 and makes practical sense for
the employees mvolved Donatmg groups may notpool their re-
sources to purchase parts of a larger gift such as, but not limited
to, the following: ‘individual or separate place settings for l china
set, individual or separate golf clubs to make a cornplete set, or

SIS T A R

having oné group purchase the prcture whrle another group pur-
chases the frame. : g b Dok Dinen

e E v S e
NN !,‘.. Loir ! ”‘C byt 9 iy ,..i.v“v e

thts from Foretgn Governents 10

If a gift is from an outside source and the outside source is a
foreign government,* differerit rules apply. Article I, section nine,
of the United States Constitution states that “no Person holding
rany Office of Profit or Trust under them, shall, wrthout the Con-
sent ‘'of Congress, accept of ‘any present, Emolumeiit, Office, or
Title, of any kind whatever, from any King; Prince, ‘or foreign
State ™ Therefore, no employee may dccépt & grft from a for-
ergn govemment w1thout the consent of Congress el

N LA RN TRIp Tt aatnld A A i

Corlgress has consented to allow employees to accept grfts”
of “miinimal value" from forelgn govemments 4 Congress de-
fines 4 “gift" as'“a tanglble or mtangible present (other than a
decoration) tendered by, or Teceived from aforeig gn govemment "
Under this definition, a gift from a foreign govemment can in-

41 Id. para. 2-203b. Voluntary contributions for refreshments for the occasion may be solicited asa sepamte contribution not subject to the $10 limit. ld.
i " Treat X P K . (VL

© JER, supra note 1, para. 2-203b. The JER does not specify who should solicit contributions for office parties or any office gift; it only requires that people make

“voluntary contributions.” 5 CFR. § 2635.304(c) (1995). Ethics counselors advising individuals on how to collect donations for office parties should, therefore, suggest
that someone not in the supervisory cham solicit the contributions. This will avoid improper pressure on those asked to contribute. Additionally, the individuel collecting
contributions ‘shoiild not keep a list of ‘contributors ‘and tust fiot tequire contributions of ‘2 ‘specific’ amount The individua) collecting may 'recommend a specific
contribution, but that “recommendation must be coupled with a statement that the emplcyee whose contribition i is solicited is free tb contributs les$ or nothing atall.” See
id. § 2635 304(c). exa.mple 5 (prohibmng a secretary from mformmg other employees that lhey should contnbute $5 for a t'nrewell gift to their supcnor)

R TR ST [T (X FRON gt BN T SN R RTTSTAS

% .See JER, supra note 1, para. 2-203a R

“Mdeh12.

: BT phen ot

o ol i - l, " IRt
“ A "t'onergn government rncludes “any umt of forcxgn govemmental authonty, mcludmg any forexgn national State. local and mumcipal govemmem" or any represcn
tauve actmg on, behalf of such units. § US.C. A § 1342(a)(2) (1980) One qucsuon ethics counselors may face is how to treat a gift from a foreign individual?, If the
forelgn ‘individual is a representative of a t‘oreign government, then ethics counselors should ‘analyze the gift as a gift from the - government. ; If, however, the “foreign
individual” is not a representative of a foreign government, then ethics counselors should analyze the gift &s one from an outside source. A gift from a foreign mdmdual
who is also a Department of Defense employee would be analyzed as a gift between employees. drr e

4 U.S.ConsT. art. I, § 9, cl. 8. v AT

4 SUS.CA. § 7342(c)(1)A) (1980) (slatmg that Congress consents to “the acceptmg and retammg by an employee of a gift of minimal value tendered a.nd reeeived s
a souvemr or mark of courtesy'.') ‘ L ‘.

# 1d. § 7342(a)(3). Gifts of foreign decorations and awards are outside the scope of this practitioner’s guide. Ethics counselors faced with such gifts should consult §
U.S.C.A. §7342(a)(4) (1980), 41.C.FR. § 10149 (1995); and Der'T oF ARMY, REG. 600-8-22, MiLiTaRY Awakos (25 Feb. 1995). Gifts of travel from a foreign government
also are outside the scope of this guide. Ethics counselors addressing these issues should consult§ U.S.C.A:.§ 7342, 31 U.S.C.A. § 1353, and Der'T oF Derense Dir.
1005.13, Grrrs FroM FOREIGN GOVERNMENTS, para. F.4 & encl. 2, para. 5 (13 Oct. 1988) [hereinafter DODD 1005.13]. Ethics counselors should also refer to Army
Regulation 672-5-1.in Update 15 of the All Ranks Personnel regulation. DEP'T oF ArMY, REG. 672-5-1, MILITARY AwARDs, para. 7-14'(1 Nov. 1990) [hereinaftér AR 672-5-
1). While Army Regulation 600-8-22 superseded Army Regulation R 672-5-1 in the foreign gifts area, Ammy Regulation 672-5-1 still provides some: “guida.nce" that may
be useful to those answering questions on gifts of travel.
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clude a gift of cash or foreign currency.” 30 Mmlmal value is pres-
ently defined as $225 but will likely increase to $245.5" The ef-
fective date of the increase (once approved) will be retroactive to
1 January 1996.52 Mlmmal value is tied to the Consumer Price
Index and changes every three years. ‘The employee who receives
a gxft from a foreign government ‘has the burden of proving that
the grft is of mmrmal value n :

B Forergn govemments often present employees with glfts val-
ued at more than the minimal dollar amount. When l.hlS ‘happens,
Congress allows an employee to accept a gift “when it appears
that to refuse the gift would likely cause offense or embarrass-
ment or otherwise adversely affect the foreign relations of the
United States.”% Employees accepting expensive gifts under this
principle must do so only “on behalf of the United States and,
upon acceptance, [the gift] shall become the property of the United
States.™* Within sntty days of receipt of the gift, Department of
Army personnel must report and deposit such gifts w1th ‘the Per-
sonnel Command for use or disposal.>

‘the same presentation.”” Effective 25 March 1996, the JER re-
-quires that the value of these gifts be aggregated to determine

their value.®® Gifts recelved at separate presentations, even ‘'on
the same day or from the same official, are separate gifts and their
values are not aggregated.®® When an employee receives more
than one gift at a single presentation, the employee may person-
ally retain all of the gifts up to the. minimum value limit.® How-
ever, any gifts beyond that amount become the property of the
United States. \

» . ' Handling of Improper Gifts -

If an employee receives an improper gift from another em-
ployee or an outside source or a prohibited source, the employee
may either pay the donor the market value of the gift or return the
gift to the donor.®" If it is not practical to return a gift because it is

-a perishable item, the gift may be donated to charity, shared within
“the recipient’s office, or destroyed.® These dispositions require

the approval of the employee’s superior or ethics counselor.5® Any

‘employee who returns an improperly accepted gift or otherwise
complies with these requirements will not be deemed to have
improperly accepted an unsolicited gift.* The JER specifically

R .t . ' : [ Ve : N . N
- Department. of Defense employees sometimes receive gifts
from different officials of the same foreign government during

% See 41 CER. § 101.40.201-2 (1995) (stating that gifts of “cash, currency, and money, except those with possible historic or pumismatic value” shall not be reported to
the General Services Administration); /d. § 101-49.205 (1995) (requiring that “money, cash, currency, and such mtanglble gifts as checks, money orders, bonds shares of
stock, and other securities and negotiable instruments not required to be reported to [General Semces Admlmstratlon] .be deposrted by dme employlng agency wrth the
Department of Treasury").

» 32 CFR. §95.3(1995). The limit recently increased from $225¢t0 5245 Telephone lntervrew wrth Mr Thomas Feagel Coordmator of the Amy Glfts Program United
States Army Tota.l Personnel Command, Washmgton, D. C (9 May l996) . }

s See 41CFR. § 49. 001-5 (1995) The effectwe date of the adjusted ﬁgure wrll be 1 January 1996 The uncertamty on the nnmmal value amount w:ll cause confusion
and provide challenges fore cthics counselors and recipients of foreign gifts. For example, what should etlucs counselors advise recrplents of a foreign gifts that are valued
‘over $225 but less than $245 when the giftis recewed after 1 January l996? The authors would recommend delaymg takmg any actron in such cases until the new minimal
value amount is determined. ‘

32 CFR. § 95.6(a) (1995). DODD 1005.13, supra note 49, para F 1. Ethlcs counselors should advise individuals receiving gifts to keep a brief personal record of the
circumstances surrounding the presentation of the gift to include the date and place of presentation, the identity of the foreign government, the name and official title of the
donor, and a brief description of the gift and its appraised United States retail value. This record will be useful should any questions regarding the gift arise at a later date.

3 5U.5.C.A. § 7342 (c)(1)(B) (1980); DODD 1005.13, supra note 49, para. F2.a.
B 5US.CA. § 7342 (c)(1)XBXi) (1980).

% DODD 1005.13, supra note 49, para, F.2 (requiring the gift to be deposited with the Department of Defense component within sixty days). The Army has not yet
incorporated into a new regulation the procedures for disposing of foreign gifts. Ethics counselors should, therefore, use the Army procedures formerly contained in Army
Regulation 672-5-1as gutdanee for forwarding the glftto the Personnel Command ATTN: TAPC-PDQ-]P Alexandria, Virginia 22332-0474. See AR 672-5-1, supra note
49,para, 7-13b.

5 The employee's spouse also may receive a gift at a presentation. For the purposes of this rule, “[a) gift from the spouse of a representative or official of a foreign
government is deemed a gift from the representative or official. A gift given to the spouse of the DoD employe is deemed a gift to the DoD employee.” JER, supra note
1, para. 2-300b(1) (C2, 25 Mar. 1996).

% Id
% Id. para. 2-300b(2).
® I,

¢ SCFER. §2635.205(a)(l)](l995). An employee who does not know the actual market yalue ol’anltem may estimate its market value by comparing it to the retail cost

of similar items of like quality. J/d.

@ Id §2635205@@)2). ¢ .. .o ! B ‘ | o

©u o o o o - ) o
“ 1d. §2635205(c) s D L KA P v - |
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allows employees to accept gifts and then promptly consult with
their. ethics counselor.. If the employee fully discloses the rel-
«evant facts and acts in accordance with the ethics counselor’s ad-
-vice, the employee will be; consrdered to have complled with the
glftrules o ) : , T
BV REN SO Co " Sl o iy

Occasmnally, ethlcs counselors will handle gift drsposmon
issues that do not fit within the rules. For example, returning a
gift or paying the donor market value is impossible if you carinot
identify all of the donors. In these cases, ethics counselors must
fashion a practical gift disposition that fits within ethics goals and
principles and makes sense to the employee.

(RS E L TR e T P i
.. Employees receiving a gift worth more than “minimal value”
from a foreign government may purchase it.5> A gift that an em-
ployee does not want to purchase must be returned to the donor,
retained for official use, or reported to the General Services Ad-
-ministration, Property Management Division, for disposition,%
The General Services Administration will coordinate the destruc-
tion, sale, or, interagency transfer of .the gift.? .. The General
-Service Administration deposits any cash gifts received and the
proceeds from any sales of gifts jn the United States Treasury as
miscellaneous receipts.®

Conclusion

Rules governing the giving and accepting of gifts are numer-
jous and comphcated Even expenenced ethics counsélors some-

'times find them difficult to mterpret and apply. Individuals who '~
‘do not regularly work with these rules find them almost i impos-

sible to understand, and consequently, they sometimes avoid ask-
'ing questions. Ethics counselors must be proactive.  They must ~*

regularly train employees on the applicable rules and advise them

‘as issues arise. To do this successfully, ethics counselors must '

first learn the rules themselves. Major Holly O’Grady Cook, 44th .
assistance publications will include only military-specific state
~ law references. Therefore, use of TIAGSA publications will

Graduate Course Student, and Major Stephen E. Castlen, Profes-
sor of Law.

LR SN T PR po

‘“" T Legal |Asstst,‘tmce Items B

The followmg notes advrse legal assnstance attorneys of cur-
rent developments inthe Jaw and in legal assistance program poh-
'c1es You may adoﬁ)t them for use as locally pubhshed preventlve
'law articles to alert soldiers and their famlhes about legal prob—
lems and changes in the law. We welcome articles and notes for
inclusion in this portion of The Army Lawyer; send submissions
to The Judge Advocate General’s School, A’I'I‘N JAGS-ADA-
LA Charlottesvrlle, VA 22903 1781 e

¢ [

[
TR

N " Office Mu'nagement Notes '
S PP R PR ' it

B e ;%T."IAGSA Le'gal Assistance Publications S

The Legal Assistance Branch of The Judge Advocate General’

School Umted States Army (TJIAGSA), publishes practice guldes,
which are available electromcally on the Legal Automation Army-
Wide System (LAAWS) Bulletin Board Service (BBS), JAG CD-
ROM,® or in hard copy from the Defense Technical Information
‘Center (DTIC).™® The branch guides provide valuable references
‘to many ‘areas of legal assistance practice. Several of these publi-
cations, including the Wills Guide, the Family Law Guide, and
the Consumer Law Guide, include all-state substantive law sec-
tions.” While useful, these all-state sections largely provide in-
formation already available in the Martindale-Hubbell Law Di-
gests. The Legal Assistance Branch practice guides, along with
the Martindale-Hubbell Lawyer Referral Service, have been cen-

]
£

" trally funded and dlsmbuted to the field by the Army Law Ll-
" brary Service (ALLS).

To ensure consrstency and rellabrhty of state law references
used in the Army Legal Assistance Program (ALAP), future

~TJAGSA publications will defer to the state substantive law sum-

maries found in Mamndale-Hubbell Future TJAGSA legal

1

R PR
I I TR ! it L. PR .

sial R I RSN LI PN R

‘s 41 CFR. § 10149 101(2) (1995) (expl:umng that the General ServxeeAdnumstrauon “will not mke custody of glfts and decoranons for which recrplents hnve expressed

an interest in purchasing”).

vl BRI L : L e P I AL I

T et e 1 e e

- ld. § lOl'-49.201 -1 (1995).‘ See also DODD 1005.13, supra note 49, encl. 2 (ﬁtabllshlng procedures for the teceipt and disposition of gifts from foreign govemmcnts).
PRSI . . i/!‘],‘\.f,y, X

o Id. §§ 10149.3, 101-49.4,

 Id. §§ 101-49.205, 101-49.405.

€ Information about access to the LAAWS BBS or procuring a CD-ROM can be obtained from the LAAWS Pro_|eet Ofﬁce Pomts of contact, addresses. and phone
' numbers can be found in the “Current Material of Interest™ section of this issue of The Army Lawyer '~

v P .
T TR N i

" Information on obtaining TIAGSA materials from DTIC can be found in the “Current Material of Interest” section of this issue of The Army Lawyer. : -

! These state law summaries have been prepared and updated with the assistance of Reserve Component judge advocates. Many, but not all, of these judge advocates eamn

retirement points for their work on these publications.
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supplement, rather than duplicate, the state law substantive law
summaries available in Martmdale-Hubbell

Legal Assistance Branch practice gu1des w1ll remain deskbook
style references to topics of interest to military practitioners. -Fur-
ther, contributions to these guides by Reserve Component mem-

- bers, particularly those working in specialty areas covered by the

guides, will continue to be critical to the substantive accuracy
and value of these guides. Reserve Component judge advocates
(or other interested attorneys regardless of component) who would

. like to provide updates or supplements to legal assistance publi-

cations for retirement points,™ should contact TIAGSA Legal
Assistance Branch for further information.” Lieutenant Colonel

- Block.. S

Army Pub{ications Worth Checking Out E

Any person with experience in legal assistance appreciates
that much of our business comés from people in search of infor-
mation ‘with no idea where to go. And while lawyers do not like
to admit it, we frequently do not know where to get answers. This
is particularly frustrating when we are sure that the mformatlon is
at our (or somebody else’s) fingertips.

The Army staffin Washmgton. D.C. provnde two publications

‘that offer a wealth of current information on frequently asked le-
 gal assistance topics. Army Families is published by the Anny
‘ Farmhes LlalSOI’l Office, an oﬂ'lce under lhe Asslstant Chlef of

Staff Installation Management Asecond pubhcatlon. Army Ech-

" oes, is produced by the United States Army Commumty and Fam-

ily Support Center.

Army Families, a qﬁarterly publication, is “distributed world-
wide by Army exchanges, commissaries, medical facilities, Army

‘Community Services offices, recruiting brigades, reserve compo-
nent centers and other family-oriented activities."™ “Topics ad-

dressed in recent issues cover a wide spectrum and have included:

" toll-free numbers to the Veterans Administration for Persian Gulf

‘veterans, the National Highway Traffic Safety Administration for
- consumer auto safety questions,‘and the Army Family Liaison
 Office for quality of life questions. Other features included infor-
* mation on Reserve Component commissary -and post exchange

eligibility issues, eligibility of abuse victims for compensation,™

‘and infonnatiOn to help decipher TRICARE program ben¢ﬁts;;

, Anny Echoes proclalms itself as the “Official Bulletin for the
Army Retiree.” Although pnmanly distributed dlreclly to retir-
ees on a quarterly basis, it includes information of general
interest. For example, recent features addressed TRICARE imple-

* mentation, Veterans Administration issues, tax law developments,

and base closure impacts on services and local communities. Each
issue also includes important phone numbers and addresses for

-information and services.” Judge advocates interested in obtain-

ing copies of Army Echoes should contact their mstallauon Re-
tirement Services Office.”

. Army Families and Army Echoes are but two examples of the
great number of available resources that are designed to' keep ser-

. .vice members and others informed about current issues: An aware-
* ness of the many issues addressed by these publications only can

make providing answers, and maybe even preventive law efforts,
a lot easier. Lieutenant Colonel Block.

Tax Law Notes
o wwio 7 Bosnian Tax Relief

" Congress passed, and the President signed, legislation pro-

* viding tax relief to service members.”™ Although the bill is catled
*“Tax Benefits for Servicemen in Bosnia and Herzegovina,” it also

provides improvements for other members and _may prov:de in-

~ creased benefits in the future.

7 Members interested in eamning retirement points for contributions to TIAGSA publications should apply to the Chief, Army Legal Assistance Division, Washington,
D.C. 20310-2200 on DA Form 7206-R. This reproducible form can be found in the back of the current version of Army Regulation 27-3, The Army Legal Assistance
Program. DepP’T oF ARMY, REG, 27-3, LEOAL SERVICES: THE ARMY LEGAL AsSISTANCE ProGRAM (10 Sept. 1995).

™ The administrative point of contact for TTAGSA Legal Assistance Practice Guides is Mrs. Gail Krump, telephone numbers: commercial (804) 972-6369 and DSN 934-
7115 ext. 369. Mrs. Krump will match the caller with the faculty member responsible for the subject area of the guide(s) in question.

™ As a potential “family-oriented activity” distribution point, legal assistance attorneys may wish to contact the Army Family Liaison Office at commercial (‘703) 695-
7714, DSN 225-7714.

™ Points of contact provided for information about transitional compensation for abuse victims are Ms. Shirley Brown or Ms. Eunice Bonner, United Smus Army
Community and Family Support Center, telephone: (703) 325-9390.

* For example, phone numbers (usually toll free) are provided for health benefits programs, pay inquiries, records inquiries, locate services, and leplacément DD Form
214 or awards and decorations services.

T Extra copies of this publication are mailed to each installation retirement services office (RSO). Also worth asking about at the RSO are quancrly Rememem Services
Information Newslenters. This newsletter provides updates on existing federal programs.

™ Tax Benefits for Servicemen in Bosnia and Herzegovina, Pub. L. No. 104-117, 109 Stat. 827 (1996).
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.. This leglslatlon provides significant tax relief to service mem-
bers serving in Bosnia, Herzegovina, Croatia, or Macedonia and

- receiving hostile fire or imminent danger pay.”. First, they are
, treated as if they were serving in a combat zone for tax purposes.

. Thus, enlrsted members can exclude all of the income they earn
N whlle serving in those areas. Second the exclusion for officers

servingina combat zone is mcreased from $500 per month:to the

maximum_ enllsted pay plus hostile fire or imminent danger pay.
For 1996, this amount is $4104.90 per month plus $150 imminent

‘ danger or hostile fire pay. For 1995, the amount is $4008.60 plus
) ‘$150 This amount will increase in the future as the result of

future i mcreases in pay. {

o ,’ The increase in the amount of the exclué;i\on for ofﬁcers is a
.. permanent change to the Tax Code.®. The two areas that are cur-

rently combat zones for federal income tax purposes are Vietnam

.-and the Arabian Peninsula area (Operation Desert Storm area).

.The new change benefits all officers currently serving in a com-

bat zone and those who will serve in future combat zones. -, .

. This legislation is retroactive to.21 November 1995.. There-

fore, service members who already have filed their 1995 income
--tax returns will need to file-an amended return,  These: service
;-members should wait until they receive an amended W-2 Form

..from the Defense Finance and Accounting Service. They should

have received this form at the end of April. e

In addition to the exclusion of pay from gross income for ser-
vice members serving in Bosnia, Herzegovina, Croatia, or

Macedonia and receiving imminent danger or hostile fire pay, two

categories of service members are entitled to an extension of time

o ﬁle and pay taxes. The ﬁrst category are, servrce members

" second category are service members perfomung servrces out-
side the United States while deployed away from their permanent

duty station. Service members who are in either category have
until 180 days after leaving duties in the designate areas to file
their income tax returns and pay their taxes. Major Henderson.

N7

281,

v 14§ 152(0)2).

i EC. Memo 1996-126 (1996).

" LR.C. § 152(e)(1) (RIA 1995).

ey e,

% Treas. Reg §1.152-4(a) (as amended in 1979).
. TC Memo l996-126(l996)

% LR.C. § 6013(d)(3) (RIA 1995).

- +y:o Entitlement to a Dependency Exemption ...
Ve TP N TR

In the case of children of divorced taxpayers, neither parent is

.-entitled to the dependency exemption unless both parents com-

-bined contributions are over one-half of the children’s support.®'

-Additionally, the noncustodial parent must obtain a waiver of the

exemptlon from the custodlal parent to claim the dependeney ex-
.emption.®?. e .

. In Williams v.-Commissioner,® the taxpayer claimed a depen-
dency exemption for all five of his children. The children were in

.- the ‘custody of his former spouse. ‘Although the taxpayer pro-

- vided approximately.$1900 per year in child support during the
two years in question, the taxpayer’s former spouse was unem-
ployed and received approximately $10,000 per year from fed-
eral and state agencies during the same two years. Because the
parents did not provide over one-half of the support of the chil-
. dren, the Internal Revenue Service (LR.S.) disallowed the depen-
dency exemptions . for both taxpayers B Further, even if the
. parents had paid over one-half of their children’s support the
. petitioner in Williams was not entitled to the dependency exemp-
. tions because he did not obtam a waiver of the exemption from
‘the custodial parent.® PR e e

- Legal ass1stance attorneys assrstmg in the preparatlon of in-
come tax returns must ensure that : a client who isa noncustodral
parent seekmg to clalm children as dependents not only must

: obtam a waiver of the dependency exemptron from the custodral

parent but also must determme whether the client and the custo-
dlal parent combmed have provrded over one- half of the chlldren s
‘support. Major Henderson.

R lnnocent Spause Relief .
Generally. taxpayers ﬁlmg a _|omt retum are Jomtly and sever-
_rally liable for any taxes due on that return.* Thus, the LR.S. may
seek to collect taxes due on a joint return from either taxpayer.
However, if a taxpayer spouse can satisfy the requirements of §

- MAY.1996 THE ARMY LAWYER « DA PAM 27-50-282




-_6013(e),'" he or she can be relieved of such joint and'seVer‘él'vli-
ability. A spouse who is relieved of joint and several liability is

called ani “innocent spouse.” Typically, the IR.S. only grants'in-
nocent spouse relief when a spouse neither knew nor should have

* known of the misconduct®® and only if it would be inequitable to
-thold ‘him liable, taking into account all the facts and'circum-

stances.® Indetermining whether or not’ it would be inequitable

‘to hold & taxpayer liable for his spouse’s underreporting of in-

come, the LR.S. and the courts consider an important factor
whether the taxpayer benefited from the misconduct.® Thus, a
taxpayer will not be entitled to innocent spouse relief unless he

- did not know about the underreporting, had no reason to know

about the underreporting, and did not personal]y benefit from t.he
underreporung ST PIR

"Two recent cases demonstrate the appllcatioh of these fules.

- In Barnhill v. Commissioner,® Mr. and Mrs. Bamhlll reported no
- income for four years as the result of business losses. Mrs. Bamhill

signed the tax retumns with her husband, but she neither read nor
attempted to read the tax returns prior to signing them.
- However, during the years in question Mr. and Mrs. Bamhill

* improved their residence by adding a 450-square foot addition, a
“'swimming pool, and a spa. These-additions cost approximately

.right to spousal support.

'$100,000. Mr. and Mrs. Bamhill subsequently separated, and Mrs.

Barnhill received the improved house in exchange for her release
of any claim to Mr. Bamnhill’s business. She also waived any

The court held that Mrs. Barnhill was not entitled to innocent

" spouse telief because, even if she did not know about the

underreporting of income during the years in question, she should
have known or at least had a duty to inquire. The court further
found that it would not be inequitable to hold Mrs. Barnhill li-
able.

In Dawson v. Commissioner,” Mr. Dawson’s wife embezzled

_approximately $250,000 from her employer during 1988 and 1989.
Mrs. Dawson did not hide this income from her husband. She-
deposited the money into a joint checking account and her hus- - -

band had access to this account. Mr. Dawson also assisted Mrs.

Dawson in the preparation of the tax returns for the years in ques-

tion.

¥ 1d. § 6013(e).

¥ Id. § 6013(e)(1)(C).

® Id. § 6013(e)(1)(D).

% H.R. Rep. No. 432, 98th Cong., 2d Sess. 1502 (1984).
¥ T.C. Memo 1996-97 (1996).

%2 Id

Mr. Dawson wrote checks to pay for the cost of a three-car
-garage addition to their home and purchased a new Ford Bronco.
Mr. Dawson also purchased a boat for $7500 and had the interior
of the boat improved at a cost of $6187. The Dawsons paid
$17,602 to add a2 computer room over the garage, purchased fur-
niture costing about $16,000, and purchased three more new ve-

- hicles. They also took a Caribbean cruise and purchased a motor

.home for $47,804. o R

The tax court denied innocent spouse relief for Mr. Dawson

- because he either knew or should have known that the tax returns
".were erroncous. ‘Further, because Mr. Dawson personally ben-

efited from' the expenditure of the unreported income, it would

-'not be inequitable to hold him liable for the taxes due.

- Legal assistance attorneys should ensure that clients filing a
joint return fully understand the items on the return and that ei-
ther taxpayer can be held jointly and severally liable for any taxes
‘due as a result of a joint return. Legal assistance attorneys should
_be especially careful to advise clients who are in the process of
filing for a divorce about joint and several liability. Major
Henderson A » ,

- Consumer Law Note

Meetmg Consumer Law Challenges Head On

In Greek mythology, the Phoenix was a legendary bll‘d that

.-lived for 500 years then burned to ashes only to rise again from

those ashes ina renewed state. -

Legal assistance attorneys recognize Phoenix-like traits in

.. many companies that prey on unsuspecting soldiers and other cli-
. ents. Itis not uncommon for a legal assistance office to join forces

with an attorney general to battle a company to its knees, only to
see it rise again under a new name peddling the same or similar
snake oil.

- Recentlj, ti'ie Navy discovered that an old nemesis of legal
assistance—Traditional Industries—has risen under a new name
in a2 new location.”® The new firm, apparently operated by one of
the principals of the old firm, operates as a “buying club.” Typi-

~ cally, the buying or purehasing club seeks to sell the customer the

% For a complete description of some of Traditional Industries’ history, see TTAGSA Practice Notes, Legal Assistance Items, Photographic Services Company in Contempt

of Court-Comply with the Law or Cancel Contracts, ArMy Law., Feb. 1992, at 85.
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. right to make purchases from the club at, supposedly, reduced
prices. . Many legal assnstance chents express varying degrees of
. dlspleasure with the “club” ‘once they actually begm to use its
;erwces"‘ oL LT P

i

ST AR A P R R
The sales pitch is a'familiar one.. ‘The consumer-victim re-
+ ceives a notice that he or she has won a camera and twelve rolls
of film. The notice advises the recipient that there has been an
attempt to deliver these items to the consumer’s home and seeks
. to induce the consumer to call immediately. When the consumer
- calls to arrange for delivery, the telephone contact person tells
-him or her that the items are not available, but that a company
representative is in the area and will take the consumer-victim to
dinner. At dinner, the consumer receives. a high-pressure sales
pitch to join a purchasing club. The up-front cost to join is rou-
 tinely in excess of $1900.. The representative encourages and as-
"';SIsts the v1ct1m to join by using monthly allotments.

. When suspicions arose that buying club scams were in opera-
" tion again, Navy investigators took quick action. Understanding
that the United States' mail had been used to make contact with
consumer-victims, the Navy involved both the postal inspectors
and the local United States Attorney. The United States Attorney
sought indictments and seized the business records of some of the
firms involved.

In an interesting twist, several of the companies that had

i records seized began contacting consumers who had already joined

: purchasing clubs to ask them to come in and sign new contracts,

claiming that the originals had been lost. The originals actually
had been seized by the United States Attorney!

' - This “‘war story” llustrates a number of common themes in
*dealing with high-pressure sales‘ victims. - First, legal assistance

¥

_.offices must have an effective preventive law program. , While
ithe three-day cooling off rule (discussed below) is a useful tool, it
.is limited in scope. The best way to help most of these clients is

to prevent them from ever falling victim to scam artist. At a re-

_ cent legal asistance course at TIAGSA, one Army installation

reported considerable success in establishing an effective preven-

. tive law program. The installation combined a pocket-sized pre-

ventive law card (copied from another installation’s submission
to The Army Lawyer) with an entertaining, soldier-oriented con-

. sumer awareness briefing.*

Coetd

Second, legal assistance attorneys should use the Federal Trade

. Commission (FTC) three-day cooling off rule.” The rule gives

the customer a three-day unilateral right to cancel the contract
when the sale takes place in a qualifying location. The FTC re-
cently clarified the rule by, among other changes, altering the name

. to reflect that it applies to all sales away from the seller’s ordi-
.- nary place of business.”” The high-pressure transaction described
--abave, apparently in a restaurant, would qualify,

Third, use a multi-faceted approach to the problem. The Navy

;attorneys used postal inspectors, as well as resourges of the United
. States Attorney’s office. Other possible allies in the fight against

scam artists are the state attorney general, the local better busi-
ness bureau, the Armed Forces Dlsc1phnary Control Board and,
litigation in the civil courts. N T ‘ ;

Finally, share your experiences. If your installation has a stc-
cessful attack strategy, prepare a note describing your success and

. post it on the Legal Assistance Forum of the LAAWS BBS. The
.. best way to beat the scam artists is by networkmg and. hlttmg

them from all sides. Major McGillin.

% The facts related in this article are from a message originating in the Navy Office of the J udge Advocate General. Memorandum, Deputy Assistant Judge Advocate
General (Legal Assistaricé), Office of The Judge Advocate General, Department of the Navy, to Chief, Legal Assistance Division, Office of The Judge Advocate General,
* United States Army. subject Consumer Scam Targetmg Mlhtary Members and Their Families (21 Feb. 1996).

v

” See TJAGSA Practlce Notes Legal Assnstance ltems The Fon Riley Prevennve Law Program, ARMY Law.. Nov. 1994, at 39, 40.

ST C.F.R. § 429 (1995). The Fl‘C reeently amended the ruIe. 60 Fed. Reg. 54,180 (1995). See also TIAGSA Practice Notes, Legal Assistance Items, Consumer Law
Note; Door-to-Door Sales, ARy Law., Dec. 1995, at 68, 69 (discussing impact of new FTC rule).

7 Id

fa
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Notes from the Field

What You Absolutely, Positively Need to Know
About the Physical Evaluation Board

Introduction

As the result of career-ending illnesses or injuries, each year
the Army separates thousands of soldiers' through its physical
disability system. This note provides legal assistance attorneys
with a framework to better answer general questions about the
Army's dlsablhty system,

-Soldiers often turn to legal assistance attorneys to obtain guid-

- ance about this system and what they can do to improve the

ultimate outcome of their cases. Legal assistance attorneys face
questions like: “Why did the Physical Evaluation Board (PEB)
do this?"; “What happens with my case now?”; or “Why am I
receiving severance pay instead of medical retirement?”

An Overview of the Army’s Disability System

The United States Army Physical Disability Agency

' (USAPDA) manages the Army’s disability system. The USAPDA

oversees the Army’s three PEBs at Walter Reed Army Medical
Center, Washington, D.C.; Fort Sam Houston, Texas; and Fort

' Lewis, Washington. The PEBs are the administrative boards that

determine whether a soldier’s disability prevents his or her con-

tinued performance in the Army. If the PEB determines that a
soldier is no longer fit for duty,? and finds that the soldier is eli-
gible for disability benefits,’ the PEB rates the extent of the
soldier’s disability.* Depending on the severity of the illness or
injury, the soldier receives either medical retirement or severance
pay.® Besides active duty soldiers, the PEB makes decisions for
members of the National Guard and Army Reserves.® Each PEB
has at least one judge advocate assigned to it on a full-time basis.
This judge advocate, known as the soldiers’ counsel, advises sol-
diers about the disability process and represents them before the
formal PEB,

I've been seriously hurt, what happens next?

.The priority for a soldier suffering an illness or injury is to
ensure that his illness or injury receives proper medical attention.
If the soldier’s condition improves to the point that he can func-
tion in their military occupational skill (MOS), he is returned to

. his unit, perhaps with a profile. However, if the soldier’s com-

mander or treating physician believes that the soldier is unable to
perform his MOS, the soldier is referred to a Medical Evaluation

Board (MEB).’

The MEB decides whether a soldier’s illness or injury pre-
vents him from meeting medical retention standards.® The MEB
does this by comparing the extent of the soldier’s disability with
retention standards identified in chapter 3 of Army Regulation

! The mthor obtained the statistics from the United States Army Physical stablhty Agency's231024 January 1996 Presidents Training Session. The resulls rcﬂect the

number of soldiers processed for disability between 1988 and 1995;

1989 - 10,205 soldlcrs
1990 - 11,307 soldiers
1991 - 12,698 soldiers
1992 - 12,622 soldiers
1993 - 9,747 soldiers

1994 - 8,349 soldiers

1995 - 7,403 soldiers.

? Dep’t oF ARMY, REG. 635-40, MEDICAL SERVICES: PHYSICAL EVALUATION FOR RETENTION, RETIREMENT, OR SEPARATION, para. 4-19a(1) (1 Sept. 1990) [hereinafter AR 635-40).

3 Id paras. 4-19a(3)(A), (B). (C), (D).

¢ 1d. para. 4-19i.

I Id 1. 4-2.

¢ Jd. para. 8-1 (as defined in Section II, Explanation of Terms).
'8 Id. paras. 4-7,4-8.

* Id. para. 4-10.
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40-5013 1f the MEB decides that the soldier meets fetention stan-i": -

dards, the soldier returns to duty. If the soldier fails to meet reten-
tion standards, the MEB refers the soldier’s case to a PEB.!°

The MEB decides whether the soldier meets retention stan-
dards after performing a thorough examination, physical or psy-
‘chologleal (and sometimes both). The MEB documents the
"soldler s medical problems, defities the hmltatlons lmposed by
the disability, and explains how the d1sab111ty affects the soldier’s
ability to perform dutles requ:red of hlS MOS o
What is the PEB? o

¥
§ \

The PEB is the adrmmstratwe body that dec1des whether a
soldier is fit for continued service. . If the PEB determines that a
soldier is no longer fit for duty—and the soldier is eligible for
disability benefits—the PEB then decides what benefits, if any,
the soldier receives. IR

't A PEB is composed of at léast two field grade officers and
“one doctor."! The PEB process consists of two separate boards.
The first bodrd, called the informal PEB, makes its decisions based
* strictly on the soldler s medical and personnel records:? A sdl-
dier does not appear before the informal PEB. If the results of the
' informal PEB do not satisfy the soldier, the soldier can'demand a
-formal PEB with ‘or without personal appearance.’> The formal
PEB is the soldier’s opportunity to present evidence, testimony,
and documents in support of the case.

. When is d soldier unfit for duty? »

A soldier is unfit for duty when one or more physical and
mental disabilities prevent him from performing the reasonable
duties of his grade, rank, and MOS." Unfortunately, no bright-
line rule exists to determine exactly when a soldier becomes un-
fit. The PEB makes the decision on fitness by balancing the
extent of a soldier’s disability—as shown through objective medi-
cal and performance ev1dence—aga1nst the MOS requirements.

: Typlcal medical evidence used by the PEB includes the narrative
summary (NARSUM) written by the MEB, the soldier’s profile,
history and treatment of the injury or illness, referrals to doctors
and sick call, and type and frequency of medication. Performance
evidence includes statements from the soldier’s command, per-

°* Dep’t OF ARMY, REG. 40-501, STANDARDS OF MEDICAL Friness (30 Aug. 1995).
1% AR 63540, supra note 2, para. 4-13a.

U Id para. 4-17b.

12 I4. para. 4-20.

3 Id. para 4-20¢(5).

W Id para. 4-19d(2).
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» sonnel records, promotions, awards, and adverse personnel ac-

tions.

The decision of fitness is subjective. Soldiers performing
duties may be found fit for duty, even though suffering from a
serious illness or.injury. Exactly what makes a soldier unfit var-
ies not only among MOSs hut also'z among solalers within a par-
ticular MOS. For é&xample, two soldiers, oné an ‘infantryman and
the other a supply clerk, have identical knee injuries. The finding
that the infantryman is unfit does not mean that the supply clerk,
or even another mfantryman with the same m_|ury, also would be

;. considered unﬁt oy et e e

I .
[

’ﬂ o v st s St
How can the PEB ﬁnd me ﬁt forduty !
'..considering my restrictive profile? ...t v 1w

Tl ”7 GEER T

Some soldiers may have restrictive profiles that prevent them

‘ from going to the field or taking 'a:PT test . Because of the pro-

- files, their commands may prevent the soldiers from-going to

schools, impose more restrictive duty limitations; and assign them

. duty outside of;their MQOS. : These soldiers nften wonder how.the
- PEB can find them fit for duty. Although a restrictive profile and

command-imposed duty restrictions are important factors, the PEB
does not focus solely on those factors when deciding fitness for
duty. The PEB looks at the soldier’s injuries to decide whether,
and to what éxtent, the dlsablhty affects the soldier’s ability to
.. perform the requirements of the MOS, If the PEB decides that
thei injuries are not severe enough to prevent performance of the
MOS the soldxer is found fit for duty To be. found unﬁt the
so]dler must demonstrate that the ;disability, and not other fac-
tors—such as an gverly llrrutmg profile or dlssatISfactlon wuh
the Army—are what actually prevents performance of the MOS

What happens if I am found fit for duty?

Soldiers found fit for duty by the PEB return to their units to
continue to perform their duties. Soldiers still have the protec-
tion of their profiles and any duty limitations imposed by those

. _profiles. Soldiers have the optlon of appealmg the findings of the

“PEB while they continue to serve w1th their units, If their physn-
cal or mental conditions worsen they can go through the disabil-
ity process again. While Servmg on active duty, there are no
limits on the number of times a soldler can go through the disabil-
ity process. o

PO {0 L O CH LT P SR BN
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1 was found unfit by the MEB so how can
‘the PEB ﬁnd me fit for duty ?

'I'he MEB and the PEB are separate boards. 'I'hese two boards
consider different information and make distinct decisions. The
"MEB does not decide whether a soldier is fit for continued duty.
An MEB décides whether a soldier has an injury or disease and

- documents the extent of that injury. The MEB then decides if the
injury or disease is severe enough to cause the soldier to fall be-
low medical retention standards as identified in chapter 3 of Army

- Regulation 40-501. The MEB refers those soldiers who fall be-

low retention standards to the PEB. Failing to meet retention
standards does not mean that a soldier is unfit for duty.

" APEB makes the decision of whether a soldier can adequately
perform the requirements of his grade. rank, and MOS. - It alone
decides fitness for duty by balancmg the extent of a soldier’s ill-
ness or injury against his ablhty to perform the requlrements of
his MOS.'*

‘ How does the PEB decide ihe percehrage of dirability?

" If the PEB finds that a soldier i rs unﬁt and the soldxer is eli-
gible for dlsabrhty beneﬁts ‘the PEB rates the severity of the
soldier’s injuries usmg ‘the Veterans Admrmstratron Schedule for
Rating Dlsablhtres (VASRD), as modified by appendix B of Army

v Regulanon 635-40." The VASRD hsts hundreds of physrcal and
mental disabilities and rates these drsabllmes using obJectlve
medical criteria. Depending on the severity of the illness or in-
jury, the PEB rates a soldier from zero to one hundred percent
disabled.

' How does the PEB deczde who recerves severance pay and
. who receives medical retrrement’ :

The severity of the injury determines whether 'a’ soldier re-
ceives medical retirement and severance pay. Soldiers rated with
a zero, ten, or twenty percent disability will be separated from the

service with severance pay. Compute severance pay in the fol-

lowing manner:

¥

¥ Id. para. 4-19i.

7 10 U.S.C. § 1212(a) (1996).

" Id §1201.

¥ AR 635-40, supra note 2, para. 4-1%h.

® Id para. 3-1c.

2 Id. para. 4-196(4) (but compare para. 3-1b.).

ZId

- Monthly Base Pay x:2 x Yea.rs of Servrce (to
12 Years)"? . |

Soldiers with twenty or more years of active federal service,
or possessing a disability rated at thirty percent or more, receive
medical retirement.'* Medical retirement is either permanent or
temporary depending on whether the soldxer s disability is likely
to change 19 J

I su_ﬁ’ér from a disability listed in the VASRD.
Does that mean I will be found unfit and rated by the PEB?

Just because a soldier has a disability listed in the VASRD,
this does not mean that the PEB will find him unfit and medically
discharge him from the Army. Before a soldier is eligible to be
medically separated from the Army, the soldier must show that he
is unable to perform the duties of his MOS and that this inability

" to perform is a direct result of a documented disability.?

What happens if I have more than one disability?

If the PEB finds me unfit as the result of one of my disabili-

":tres does that mean all of my disabilities are unfitting and will be

rated by the PEB? Before the PEB rates a soldier suffering from

; multlple disabilities, the soldier must show that each condition

prevents her from performing the requirements of her MOS.2! For
example, a soldier suffering from a bad knee and a bad back must
be able to show that each condition, independent of the other,

prevents her from performing the MOS requirements.

S Willl receivé treatment for my disdbility after
my expiration of term of service?

.1Soldiers going through the disability process {or those who
think they may have a disability) facing an imminent separation
due to an expiration term of service (ETS), should contact the
PEB Liaison Officer (PEBLO) at their treating hospital. The
PEBLO will coordinate with the soldier’s treating physician and
if the physician agrees that the soldier’s condition warrants an

' MEB paperwork is completed extending the soldier’s ETS.? This
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allows the soldier additional time to recelve I:realment and go
through the disability process if necessary.

- I'want to stay in the Army, but reclassify to a new MOS.
Is the PEB the nght place for me?

The PEB cannot reclassrfy a soldler to anew MOS. The PEB
is lmuted to finding a soldier fit or unfit within their MOS. ' If
unfit, the soldier is separated from the service. If fit, the soldier
returns to her old unit in the same MOS. Soldiers wanting to
reclassify should seck out and appear before an MOS Medical
Retention Board (MMRB).? The soldier’s command conducts
the MMRB at the unit level. Further guidance on the MMRB
) process is found in Army Regulation. 600- 60.

‘.-’ lam going before a formal ”PEB.‘ What shbi{ld Ido?

Soldiers begin preparing for their formal PEB by contacting
their counsel, usually over the telephone, prior to the hearing. A
judge advocate assigned to the PEB, known as the “soldiers’ coun-
sel,” represents most soldiers before the PEB. However, soldiers
.have the option of being represented by service organizations such

‘as the Disabled American Veterans or they can obtain private coun-

' (sel at their own expense.?* Soldiers using the soldlers counsel,

or a representative from a service organization, ‘normally meet

' their counsel or representative for the first time one business day
prior to the formal heanng This is an opportumty to go over the
soldner s case and dlscuss any last minute questions.

On the day of the hearing, soldiers report to the president of
the PEB wearing a Class A or Class B uniform. The PEB informs
the soldiers of their rights; including the right to make sworn or
unsworn statements, rights under the Privacy Act,? and the right
not to make any statements relating to the origin or aggravation
- of the injury.?” Board members may quesuon only those soldiers
: under oath.2 - , ‘

.

.

During the formal PEB, in response to questions from the board
members and his representative, the soldier should expect to do
most of the talking. Soldiers should anticipate questions relating
to how the injury occurred, treatments received, medication, and
limitations that the disability imposes. Atthe formal hearing, the
PEB has the soldier’s medical records, portions of his personnel

. file, and statements from the soldier’s command concerning duty

performance. The PEB uses all of this information in its deci-
sion-making process. . »

Following questioning by the board members and the soldier’s
representative, the soldier has one last opportunity to address the
board members and has the option of making a brief statement.
Only the board members are present during deliberations. Once

the board members reach a decxslon. the soldier returns to the

hearmg room where she is mformed of the decision. The average
formal PEB lasts approxlmately an hour and a half.

Canl appeal rhe decisions mlad'e‘in my edsé ?

- Ateach phase of the disability process, the soldier can appeal -
the decisions made in his case. Soldiers disagreeing with the in-
formal PEB nonna]ly appeal to the formal PEB.” The formal

“PEB is a de novo review of the soldier’s case. Based on the evi-

dence presented at the formal hearmg, a PEB can change the find-
ings of the informal PEB in any way that it deems appropriate,*
This means that a soldier found unfit for duty by the informal

_ PEB can be found by the formal PEB fit for duty, have the dis-
" ability percentage increased, decreased, or even be sepa.rated wrth-
out beneﬁts

Soldiers dissatisfied with the decisions of the formal PEB can
appeal, in writing, to the USAPDA.*' The USAPDA can modify
the finding of a PEB by lowering as well as increasing a rating.*
If a modified, the soldier can appeal to the Army Physical Dis-
ability Appeal Board (APDAB).** Once the USAPDA or the

B Der'T OF ARMY, Rea, 600-60, PrysicAL PERFORMANCE EVALUAﬂQN.SYSTEM (3! Oct. 1985). ‘ B N 1

¥ AR 63540, supra note 2, para. 4-21h(1).

B [d. paras. 4-21¢(1XB), (D).

% 5U.S.C. § 552(a)(7) (1974).

7 10US.C. §1219(1962).

# AR 63540, supra note 2, para. 4-21¢(1)(B).
® Id para. 4-21a.

% Id. para. 4-21r(2).

3 Id. paras. 4-21t, 4-22.

R Id. para. 4-22e. |

¥ Id. para. 4-221(2).
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APDAB make a final decision, if the soldier is not satisfied, the

next appeal is to the Army Board for Correction of Military,

Records.™

-The PEB says my condition existed prior to service.
How can this be?
I never suffered from this condition before I came into the
Anny

Physical or mental disabilities that make a soldier unfit may
have existed prior to entering the service (EPTS). Causes of EPTS
disabilities include hereditary or congenital defects or injuries with
an inception before entering service. The soldier is separated
from the Army without disability benefits if the PEB. deems a
soldier’s injuries to EPTS and his condition has not been perma-
nently worsened by service with the Army.*

Itis possible for a soldier to possess a physical or mental dis-
ability and never experience a problem until he faces the stresses
of Army life. The physical and emotional stress of Army training
can cause a latent condition to appear or an old injury to worsen
to the point that the soldier is no longcr able to function in his
MOS. :

To rebut a finding of EPTS, a soldier must either present per-
suasive medical evidence that the condition did not exist prior to
entering service, or provide medical evidence documenting that
service with the Army permanently worsened a pre-existing con-
dition.” :

i+ - Are there any special rules for Reservist?

In addition to showing that the soldier’s illness or injury is in
the line of duty, a Reserve Component (RC) soldier on orders for
thirty-days or léss must also show that his disability was the proxi-
mate result of military training.’® This requires the soldier to point
to a specific aspect of military training or duty that directly caused
the injury. Forexample, a RC soldier on two weeks training hurts

¥ Id. para. 2-12,

S [Id, para. 3-3a.

5 14, para. 4-19(4).

% Id. para. 4-19¢(3).

3 [d. para. 8-3a.

» 10 U.S.C. § 1206(1) (1996).

“ AR 635-40, supra note 2, para. 8-3c.
4 Id. para. 3-2b.

4 d. para. 3-2b(2)(A).

© 14, para, 3-25(2)(B).

his back when he slips and falls at an off-post movie theater. While
his injury may be in the line of duty, it is not the proximate result
of training unless he shows that he was performmg Army dutxes
at the time of the accident. :

There are additional disability regulations specific to RC sol-
diers. Those RC soldiers with twenty *good years” toward a re-
serve retirement who are awarded severance pay by the PEB must
choose between retirement at age sixty or severance pay when
the PEB makes its decision.”

Injuries or ilinesses that take a long period to develop (for
example heart disease causing a heart attack while training) are
usually considered EPTS ' disabilities. 'An RC soldier can over-
come this if the soldier shows that the dlsablhty occurred as the
result of an unusually stressful condition.*

'Although I put my papers in for retirement,
may I change it to a PEB to get a medical retirement?

- Soldiers separating from the Army for reasons other than a
disability, whose careers have not been interrupted by a physical
or mental disability, are usually not eligible for medical separa-
tion. In this situation, the PEB finds these soldiers to be “Fit by
Presumption.” The “Fitness by Presumption” rule is a legal fic-
tion that prevents soldiers who have continued to perform their
duties until separation from receiving disability benefits.

The soldier overcomes the *“Presumption of Fitness” in one of
two ways. First, soldiers show that because of the disability, they
have been unable to perform the duties of their office, grade, or
MOS for a long period of time.*? Second, soldiers can overcome
the presumption if their injuries occur immediately prior to, or
while processing for, separation.® The PEB construes this rule
vary narrowly. To avoid being caught by the “Presumption of
Fitness Rule” soldiers should initiate their PEB hearing before
submitting their retirement papers.
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SR TR Concluswn
““,‘. . . ».“I‘V‘ v A5
Atbest, the Anny 5 physwal dlsablhty process is a confusing.
obscure aspect of military law. However, thousands of soldiers
go through this process each year. Therefore, legal assistance
attorneys must have a basic understanding of this system so.that
they may better assist their. clients through this physically and
emotionally trymgexperlence -Captain James R. Julian, Soldiers’
Counsel at the Fort Sam Houston Physncal Evaluauon Board from
April 1993 to May 1994, -

e Reltefand Review: =
The Case of Major General G K. Warren

MajorGeneral Warren commandmg the szth L
Army Corps, is relieved from duty, and will at
once report to Lieutenant General Grant, ‘

. commandmg Anmes of the Umted States By

"' command of Major General Sheridan."

::So effectively ended the military career of Major General
Gouverneur K. Warren, and so he began his long and melancholi¢
search for reversal of the relief from duty and professional vindi-
cation. This note briefly examines both the circumstances of the
relief from duty of Major General Warren and the subsequent re-
views. This examination provides a glimpse at the conduct of the

professions of arms and law in the Army of the nineteenth cen- -

tury

Ma_]or General Warren was reheved of command of the Umon
Army s Fifth Corps by Lieutenant General Philip A: Sheridan on
1 April 1865, eight days before the énd of the Civil War.2" His
relief occurred at the battle of Five Forks, near Petersburg, Vir-
ginia, and was based on four alleged failures in command.? - In
brief, they were that Warren failed to: ‘(1) move aggressively and
in sufficient force to seize White Oak Road, (2) move rapidly to
prevent the escape of Confederateinfantry in the: vicinity of

! 3 SHELBY FooTE, THE CiviL WaR, A Narranive 874 (Random House, New York 1974).

Dinwiddie Court Héuse, (3) exert himself to’ move his Corps as
quickly ‘as possible, and (4) exert himself to inspire conﬁdence in
his troops.*

The relief from tuty ruined Warren and incensed the soldiers
of Fifth Corps.® It led Warren to seek review of the relief, a quest
which took seventeen years with untimely, mixed success. How
did Warren, “Savior of Little Round Top,”® come to be relieved
when the war was almost won? Did his acts or omissions at Five
Forks warrant rellef? 'Did he receive a fair and lmpartlal review
of the rehef? i P T e

b Examination of the record of proceedings of the Court of In-
quiry, convened in 1879, and other materials suggests that War-
ren was relieved not because of any failure in command at Five
Forks, but because of his command philosophy and personality
traits manifested long before April 1865. These traits, fueled by
personal animosity between Warren and Sheridan, were the Teal
basis of the relief.. Impartial reports of \Warren’s actions at Five
Forks provide little basis:to support the relief from duty-action.
Indeed; the findings of the:Court of Inquiry. vindicated Warren,
but the subsequent legal review by The Judge Advocate General
and the action by the Army Chief of Staff, General W. T. Sherman,
mooted the vindication.
“is i 1 The Road to Five Forks = R
In many respects, Warren was representative of Civil War féd-
eral officers. An 1850 graduate of the United States Military Acad-
emy, his graduation second in his class eamed him a commission
as a second lieutenant in the Corps of Engineers.” He spent nine
years surveying the west and intermittently participating in cam-
paigns against hostile Indians.® .In 1859, he was ordered to West
Point as a Professor of Mathematics.”‘When the Civil War broke,
Warren. volunteered for duty in the field., His first service was
with, Duryee’s Zouaves, the Sth- New York Volunteer Infantry
Regiment, as a licutenant colonel of the Reglment 1o,

$.r

1 Warren was the only high-ranking commander in the history of the Army of the Potomac summarily relieved in the field for failures in leadership. Edward Longncre.

Gouverneur K. Warren, A Personality Profile, Civi. War TiMEs, Jan. 1972, at 11.

-

? The allegations, referred to as “imputations,” were first identified generally in General Sheridan’s report of the battle, but not stated with specificity until the Court of
Inquiry. Gouverneur K. Warren, Defendant, Reporit of the Court of Inquiry, 1-22 (Government Printing Office, Washington, D.C. 1883) [hereinafter’ Report]

41datl,2,17,18.

by

3 J.H. Stine, History of the Army of the Potomac, 704-12 (Gibson Brothers, Washington, D.C. 1893). [ A

¢ Longacre, supra note 2, at 11.
11d at12.

‘i

% Id.

10 Id.
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Warren served with distinction at Big Bethel-—near Hamp-
ton, Virginia, in the Peninsula Campaign, and at Second Bull Run,
Antietam, and Fredencksburg I In less than two years, he be-
came the colonel, then brigadier general of the Regiment.'? When
the Army gonspl;dated its engineer departments, Warren became
Chief Engineer of the Army of the Potomac.'* It was in that posi-
tion that he accompanied the Army to Gettysburg. There, on 3
July 1864, he was scouting Little Round Top when he noticed
Confederate troops massing for an attack.. Immediately deducing
that Little Round Top was decisive terrain, he directed the 140th
New York Regiment to defend the hill. When Regimental com-
mander Colonel Patrick H. O’Rorke balked at holding the hill
without orders, Warren said, “Never mind that, Paddy .I'll take
the responsxblhty "4

General Meade, commanding the Army of the Potomac, was
so impressed with Warren’s action at Gettysburg that he promoted
him to Major General and gave him command of Second Corps
and later Fifth Corps.'s. Warren was an effective and deliberate,
yet cautious, corps commander.'® He was hesitant at Spotsylvania
and The Wilderness, and conservative at The Crater.'” His cau-
tion, and his concern for the welfare of soldiers made him popu-
lar with his men'® but increasingly distant from the philosophy
of “the Western Generals”—Grant, Sherman, and Sheridan—who
advocated accepting massive casualtie to end the war more
quickly." Warren's genuine horror at mounting casualties is re-

" g
2 pd at13,

n ’d'

S

flected in his oft-quoted remark about the slaughter at Cold Har-
bor: * “For thirty days now, it has been one. funeral procession
after another past me, and it is too much! ‘Today I saw.a man
burying a2 comrade and, within half an hour, he himself was brought
in and buried beside him. The men need some rest. ... "% .

Perhaps Warren himself needed some rest.” Seriously wounded
at least three times, Warren became increasingly profane and dis-
respectful to peers and superiors.?! Warren felt no compulsion to
follow Meade’s orders when he disagreed with them,? and en-
gaged in several public shouting matches with Meade. During
the Wilderness Campalgn. Meade suggested that Warren “coop-
erate” with General Sedgwick. Warren responded

., You are the commander of this Army and can
.. give orders and I'll obey them, or you can put
Sedgwick in command .and he can give the
orders and I will obey them, or you can put
~ me in command and I will give the orders and
Sedgwick will obey them, but I’ ll be God-
damned if I'll cooperate with Sedgwnck or .
anyone else.?

On more than a fcw occasions, Meade noted his dlspleasure
with Warren in dlspatches % Grant, ‘who early in 1864 remarked
that he would make Warrgn commander of the Army of the

# Bruce Catton, The Army of the Potomac: Glory Road, 293 (Doubleday and Co. Garden City 1952).

R R IR R M S A
3 Longacre, supra note 2, at 43.

Py

16 Warren was cautious even before takmg command of acorps. At Gettysburg, he supported Meade's decision not to pursue Lee: “[W]e saved the country for a time and

... had done enough; . .

. we might jeopardize all we had done by trying to do too much.” Foote, supra note 1, vol. 2, at 576.

¥ Longacre, supra note 2, at 14-16. For more information on the battle of The Crater, see Dep’T oF ARMY, UNITED STATES ARMY COMMAND AND GENERAL STAFF COLLEGE,
C610 TerM I SYLLABUS/BOOK OF READINGS, THE EvoLuTiON OF MODERN WARFARE, 237 (Aug. 1995).

¥ For example, at the Wilderness, Warren urged Meade to cancel the attack scheduled for 30 November 1863, thereby avoiding disaster and convincing his soldiers that

he “had done the army as solid a service . .

. as he performed five months ago at Little Round Top.” Foote, supra note 1, vol. 2, at 876.

¥ Regarding the strategy of attrition, see, e.g., Russell F. Weigley, American Strategy from its Beginnings Through the First World War, in MAKERS OF Monm S'mamv

FroM MACHIAVELLS TO THE NUCLEAR AGE 432, 432-35 (Peter Paret ed. 1986).
» Ropexr LECKE, NonE DiED 1N VAN 595 (Harper Collins, Now York 1990)
2t Longacre, supra notc 2, at 18.

2 Stine, supra note 5, at 705.

B RicHarD O’ CONNER, SHERIDAN THE INEVITABLE 249 (Bobbs-Merrill, New York 1953).

¥ Stine, supra.note 5,at 705, - - e e LS IR
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Potomac “if anything happened to Meade,” began to have mis-

givings about Warren as the year progressed.?* Warren had cel-

ebrated explosions of temper in incidents involving engineersand -

cavalry.  One of his targets, at Spotsylvania in May 1864, was
General Philip Sheridan, an Irishman also known for his tem-
per—and his ability to harbor a grudge.?® Given Warren’s caution
and outbursts, Grant gave Meade standing authority to relieve
Warren, which was transferred to Sheridan at Five Forks.”

" The Battle and the Relief from Duty

“The Battle of Five Forks was one of the last major battles of
the war. Initiated on 29 March 1865, the Union attack by two
corps was designed to collapse Confederate General Robert E.
Lee’s right flank and cut off Confederate escape routes south of
Petersburg.?® Sheridan attacked deep with his cavalry, intending
to envelope Lee, but Lee countered with Pickett, who stopped
Sheridan on 31 March at Dinwiddie Court House.?? 'Sheridan
believed that he could shatter Pickett’s defenses if he could attack
quickly with massed reinforcing infantry. Meade gave Sheridan,
then commander of all cavalry of the Army, operational control

of the Fifth Corps. Sheridan’s plan was to attack immediately, -

exclaiming that, “This battle must be fought and won before the
sun goes down! ‘What T want is the Southern Railway!”* Unfor-
tunately for both ' Warren and Sheridan, Fifth Corps was not in
position to attack quickly, and a day past before Five Forks fell to
Union forces. On 16 May 1865, Sheridan made his report of the
battle, observing that, “General Warren did not exert himself to
get up his corps as rapidly as he might have done; and his manner
gave me the impression that he wished the sun to go down before
dispositions for the attack could be completed.™'

Warren’s version of the battle—and his relief from duty—is
found in his letter to the President, in which he requested appoint-
ment of a Court of Inquiry:

Early in the morning of April 1, 1865, the Fifth
Army corps was detached from the left wing
of the Army of the Potomac, under Major
General Meade, where it had previously been,

B Longacre, supranote 2, at 17.

[

8 Id.

“and, joining with the command of Major -~
General Sheridan, fought with himat theBattle
of Five Forks, where we won a victory’
remarkable for its completeness. - After the "
close of the battle, while at the head of my- " *
'Army Corps, directed by me through the
continuance of the battle, and led by me at the

" final assault, in which latter my horse was
fatally shot, with several thousand prisoners,
twelve battle standards, and a battery of

- artillery in our hands, with no armed foe in’
sight, I received, about 7 p.m., a written order
from General Sheridan relieving me, and
directing me to report in person to General -
Grant. The order came without any official

. reason, nor had there been any real discordance -

. between us. . Surprised, I sought General
Sheridan and asked him what it meant; to
which his reply was, “Obey the order!” 1
proceeded at once to General Grant, ten miles . -~ -
distant. He told me that he had given General
Sheridan the authority to relieve me if he . 1 1,
thought necessary, but gave no reason forits . .
use on this occasion.® : Sl

William Swinton, wai' correspondent for the New ‘York‘ Tri-
bune, was present at Five Forks and provided an independent ac-
count of Warren's actions at the close of the battle:

The Confederates were now completely
entrapped. Held as in a vise by the cavalry
which enveloped their whole front and right,
stung them with a biting fire, and charged at
the signal of the musketry of the infantry, they
now found a line of battle sweeping down on
their rear . . . . From the rear Warren swept
down toward the White Oak Road, Crawford
taking four guns; and, simultaneously, the
cavalry from the front charged upon this road
with restless impetuosity. The whole center
was now carried, as the left had been before,

¥ Grant authorized Sheridan “to relieve General Warren if, in his judgment, it was for the best interests of the service to do IO (and Shendan claimed that the order was

unsolicited). Stine, supra note 5, at 704,

# Leckie, supra note 20, at 629-635; Foote, supra note 1, vol. 3, at 861-80.
® Leckie, supra note 20, at 631.

¥ Id. at 632.

3! Stine, supra note 20, at 705.

i

® Headquarters, Dep’t of Army, Report of The Judge Advocate General, subject: Application of General Warren to the Secretary of War, 23 (18 Nov. 1879).
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and the Confederates, pressed front, flank and
-rear, mostly threw down their arms. Having
gained the White Oak Road, Warren changed
front again and advanced westward to
continuously take in flank and rear whatever
hostile force still continued to hold the right
of the Confederate line . . .. When the infantry,
greatly elated at their success, but somewhat
disorganized by marchmg and fighting so long
in the woods, arrived before his new line, they
-halted and opened an untimely fusillade,
though there had been orders not to halt.
Seeing this hesitation, Warren dashed forward,
calling to those near him to follow. Inspired
by his example, the color-bearers and officers
all along the front sprang out, and, without
more firing, the men charged at the pas de
course, capturing all that remained of the
enemy. The history of the war presents no
equally splendid illustration of personal
‘magnetism. Warren led the van of the rushing
lines; his horse was fatally shot within a few
feet of the breastworks, and he himself was in
imminent peril when a gallant officer, Colonel
Richardson of the 7th Wisconsin (old Iron
Brigade), sprang between him and the enemy,
receiving a severe wound, but shielding from
hurt the person of his beloved commander. . .
. Brilliant as the victory was, it was won
without great sacrifice of life, the losses of the
cavalry being but a few hundred, and those of
the infantry, 634 killed and wounded.*

The Long Quest for Redress

Warren complied with the relief, but immediately requested
redress of the action. On 9 April 1865, he requested “a full inves-
tigation” of his relief. General Grant replied by letter, stating, “It
is impossible at this time to give the court and witnesses neces-
sary for the investigation.”* Despite numerous requests for an

¥ Stine, supra note 20, at 704.
¥ Report, supra note 3, at 23.

¥ Longacre, supra notc 2, at 20.
% Report, supra note 3, at 59.

7 Id at 1-22.

» Id at17.

®Id

“ Longacre, supra note 2, at 19.

inquiry, non¢ was conducted by the Army. Commencing in 1866,
Warren repeatedly petitioned, to no avail, to the Secretary of War
to review the circumstances of the relief. He was joined in his
quest for vindication by many veterans of Fifth Corps, who wrote
letters to their representalJves in Washmgton, D.C.andto the bress
Indicative of the sense of the veterans was a letter publlshed in
the New York Tr:bune in which it was wntten 1l :

We can forgive Sheridan forkthe injury of an

~ act performed in a moment of excitement, but -
to persist in it for seventeen long years,
prefernng to crush a brother officer rather than
to admit an error is not an honorable course .
for a brave man to pursue. The old Fifth Corps
will stand by their commander, and whether
he receives tardy justice or not, he has the
sympathy and love of the men hc once led in
‘battle.¥ ‘

It was not until 1879, however that President Rutherford B.
Hayes directed the convening of a Court of Inquiry under the Ar-
ticles of War to review the facts and circumstances of the relief.%
After three years of intermittent proceedings, the court issued its
findings, concluding that the relief of Warren was unjustified and
improper. The court reviewed each of the four substantive alle-
gations against Warren, finding not only that the evidence failed
to support any of them, but that the evidence established that
Warren acted properly and effectively at Five Forks.” ‘

As to Sheridan's allegation that Warren deliberately delayed
his advance in conformity with his wish to let “the sun . .". go
down before dispositions for the attack could be completed,” the
court found no evidence that Warren ever uttered the remark.*
To the contrary, the court concluded that the actions of Warren

~ “do not appear to have corresponded with such wish, if he ever

entertained it.”® Ironically, Warren died three months before the -
court announced its findings. Soured and embittered, he was bur-
ied without military honors in accordance with the directions i in

" his will.®
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»-Publication of the court’s findings were not the end of the;
matter. however ‘The Presrdent of the Court,angadrer General
C. C Augur, requested a legal review of the proceedings by The
]udge Advocate General (TJAG), Brigadier General David G. .
Swaim.* The legal review by the TJAG criticizes both the proce-
dure and proceedmgs of the court. The procedural criticism is
pamcularly extraordlnary in that the court was served by Judge
advocates who represented the interests of the government and of
the major parties throughout the pendency of the proceedings.
General Sheridan, who testified under subpoena on several occa-
sions,* was represented by judge advocate Major Asa Bird
Gardiner, the Army’s premier trial lawyer of the late nineteenth
century.*® Warren, General Grant, and several other witnesses
had civilian and mllltary counsel.¥ The court was convened by
the Presrdent of the United States, heldi in'Washington over a three-
year period, and subject to intense media coverage.! s

Yet, when the report of proceedings reached TJAG," he found
“serious procedural flaws” in the court itself * The legal review
even questions the authority of the President to have convened
the court under the Articles of War. Whrle the review concedes
that the Attomey General of the United States opined otherwnse

on behalf of the Presrdent, TIAG conc]udes that the findings of

the court ‘ mean nothmg and are ultenor proceedmgs Sl

£ Although apparently neyer previously alleged or suggested. :

TIAG refers to the “criminal negligence”. and “disobedience of

orders” by General Warren, and suggests that Warren should haye:

been court-martialed.® As to the lack of evidence supporting
Warren’s relief, TTAG adopts the testimony of General Sheridan
on this pomt as part of his legal oprmon "I‘hat it 'was not my,

£ i g ",J‘J"‘

RE VR

[ERTNERE Ly

purpose to antagonize the Fifth Corps nor to make the officers . .
. or the men of Fifth Corps feel bad. They had won a great victory
and I wanted. to say just as little about the incidents connected
with the vrctory asl possrbly could PR e

'\w v

The Judge Advocate General crmclzed the substance of the
proceedings in the most direct fashion. Without saying that the
court’s decision was not supported by the evidence of record, the
review simply says that the court was wrong and ‘concludes the
review by writing, “The act of General Sheridan in relieving Gen-
eral Warren from command was the exércise bof a discretion with
which he was clothed, and in so doing there is nothing to show
that he was actuated by other than patnonc ‘and Justlflable mo-
tives.”® L e . LT

. P . L i
y K : IR IRE f\trc

On 15° July 1882 General’ Sherman. General of the Army
(Chief of Staff), endorsed the record of proceedmgs ¢oncurring
with the TJAG’s “claborate revrew st Slgmﬁcantly. the endorse-
ment thoroughly addresses an issue reflected nerther in the record
nor in the review—the legal authorlty of Shendan to relieve War-
ren. Perhaps 'the isstie was ralsed outsrde the proceedmgs or per-
haps Sherman, a lawyer himself, felt it necessary to address the
issue for sake of completeness.” After concedmg that corps com-
manders were appointed by the President 'and that theré was no
evidence that Président Lincoln authorizéd Warren s relief,
Sherman observed that Grant who had done so, possessed the
absolute confrdence of the President and was vested wrth every
power necessary to success.”™ Sherman traces the devolution in
authority from Grant to Sheridan, and notes that the action was

never dlsturbed by Presndents Llncoln or Johnson 54
B S o

‘\‘“v\ N ) ,,b e l"‘

5

a Report :upm note 3 at 23 Bngadrer General Davnd G. Swarm holds the |gnom|mous distinction as the only TJAG ever court-martialed while in office. See Major
General Thomas H. Green Humry of The Judge Advocare deneralk Department, Army Law., June |975 at 13, 16 (“General Swaim was suspended from rank and duty
for a penod of twelve years, pursuant to sentenee of court “martial, he having been found gun]ty of |mproper conduct in a busmess transactron ).

' t) I RTINS I o ‘ ' P
4 General Shendan testified under subpoena before the court, and in writing, requested—and reeewed—representauon throughout the proceedmgs because they “made '
me practically a respondent.” Purip H. SHERIDAN, THE PERSONAL Memorrs oF P.H; SHERIDAN 376-77 (Da Capo Press, New York 1992) Gyl Loy e

¥

<‘,-rr *

R L S R T
# Major Gardiner, awarded the Medal of Honor for valor with the New York Militia at Gettysburg, represented the A“r‘my in several consequen'tial casés in the 1870s and
1880s. His most notable prosecution was of the TIAG, Brigadier General David G. Swaim, in 1884. See Green, supra note 41.

4 Report, supra note 3, at 56.

“ Id. at 54-9; Sheridan, supra note 42, at 377; Longacre, supra note 2, at 14-20.
4 Report, supra note 3, at 26-58. S
4 Id at57.

“ 1d. at 56-8.

® Id. at 57.

% Id. at 58.

' Id. at 59.

2 Sherman “read for the bar” and practiced for a time in Leavenworth, Kansas (see historical marker in downtown Leavenworth, Kansas).

%3 Report, supra note 3, at 60. e

3 Id. at 59-60. TR T
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After a succinct review of the evidence, Sherman concludes
that Warren’s tactical handling of Fifth Corps was “unskillful”
and that “General Sheridan was perfectly justified in his action in
this case, and he must be fully and entirely sustained if the United
States expects great victories by her armies in the future,”* In

commenting on the deference he accorded Sheridan in the instant .+ -
matter, Sherman offered strong general commentary on relief in

combat: :

. manifestly unjust. The power to command

men and give vehement impulse to their joint

. action is something which cannot be defined

by words, but it is plain and manifest in battles,
and whoever commands an army in chief must

-'choose his subordinates by reason of qualities
which can alone be tested in actual conflict.’

It would be an unsafe and dangerous rule to
hold the commander of an army in battle to a
technical adherence to any rule of conduct for
managing his command. He is responsible for
results, and holds the lives and reputations of
every officer and soldier under his orders as
subordinate to the great end—victory. The
most important events are usually compressed
into an hour, a minute, and he cannot stop to
analyze his reasons. He must act on the

impulse, the conviction, of the instant, and
should be sustained in his conclusions, if not -

”j Id. at 60.

% Id

5T Stine, supranote 5, at 706.

[

Despite the legal review and Sheridan’s eloquent endorsement,
the relief of Warren appears harsh and unwarranted—particularly

_ when done eight days before the end of the war. A psychological

autopsy of Warren might establish that he suffered from stress or
battle fatigue, explaining his emotional outbursts, but his com-
mand at Five Forks was within acceptable bounds. In a matter so
filled with controversy, perhaps the only opinions that really mat-
ter are those of Warren’s soldiers. Their position seems clear:

" “[T]here is no man who fought under Warren but will say he pos-

sessed the love and esteem and confidence of the rank and file of ‘
the Fifth Corps.”’ Lieutenant Colonel Marc L. Warren, Student,
Command and General Staff College, Fort Leavenworth, Kansas. ‘
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Office of the Clerk ofCourt, United States Anﬁy Judiciary

‘Rates of Courts-Martial and Nonjudicial Punishments =~ -

7 The fatesldf Courts-martial and -nénjudicial punishment for the first quarter of fiscal year 1996 are shown below.

N ;‘Rat‘es per Thousand

e o
| : !;‘i;st Qﬁaner Fiscal Year 1996; October—i)ecembell' 1995
ARMYWIDE CONUS EUROPE - - PACIFIC OTHER
GCM 042 (1.68) 0.42 (1.69) 054 (2.18) 043 (1.73) 0.00. (0.00)
BCDSPCM 0.14 (0.57) 0.16 (0.62) 0.14 (0.54) 0.12 ‘(_0.49) 0.00 (0.00)
SPCM 0.02 (0.57) 0.02 (0.09) 0.00 (0.00) 0.00 (0.00 0.00 (0.00)
SCM 0.10 (0.40) 0.11 (0.45) 007 (027) 0.08 (0.33) 0.00 (0.00)
NJP 16.23 (64.92) 16.68  (66.70) 1498 (59.92) 19.49 (77.94) |- 17.49 (69.96)

Note: Based on average strength of 501,317. Figures in parenthesis are the annualized rates per thousand.

* Environmental Law Division Notes
Recent Environmental Law Developments

The Environmental Law Division (ELD), United States Army
Legal Services Agency, produces The Environmental Law Divi-
sion Bulletin (Bulletin), which is designed to inform Army envi-
ronmental law practitioners about current developments in the
environmental law arena. The ELD distributes the Bulletin elec-
tronically, appearing in the Announcements Conference of the

Legal Automated Army-Wide Systems (LAAWS) Bulletin Board |

Service (BBS). The ELD may distribute hard copies on a limited
basis. The latest issue, volume 3, number 7, dated April 1996, is
reproduced below.

Editor’s Note

Major Joe Saye has retired from the Army. To replace him,
Captain Silas DeRoma joined the ELD on 1 April 1996 and will
be handling issues involving the Clean Water Act, the Safe Drink-
ing Water Act, water rights policy, legislation, and Reserve Com-

ponent. Captain DeRoma may be reached at (703) 696-1648 (com-
mercial), 426-1648 (DSN), and his electronic mail address is
deromasi@otjag.army.mil. Ms. Fedel.

Reserved Water Rights

In the western United States, the doctrine of prior appropria-
tion controls the rights to surface water and in some cases ground
water. This doctrine, originating in mining camps during the Cali-
fornia Gold Rusbh, is based on the principle of “first-in-time, first-
in-right.” A water user who is senior in time has a superior right,
vis-&-vis more junior users, to use a quantity of water appropri-
ated for a specific beneficial use. This right is recorded with a
state agency and is a matter of public record. When the water
right holder stops applying the water to the beneficial use for a
certain period of time, the right may be lost. Such rights can be
extremely valuable and frequently are the subject of litigation.

Federal reservations are usually able to assert significant wa-
ter rights that are superior both in quantity and priority-in-time to
rights held by surrounding private water right holders. Further,
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these unique rights cannot be lost through disuse. The federal
government may assert these powerful and controversial water
rights on the basis of a court-made legal principle often referred
to as the “Winters Doctrine,” named after a 1908 United States
Supreme Court decision involving an Indian reservation in Mon-
tana.! When many federal reseryations, including a number of
Army installations, were withdrawn from the public domain, little
or no thought was given to water rights. Correspondingly, many
treaties, statutes, and executive orders reserving withdrawn pub-
lic ands for specific federal purposes are completely silent on the
issue of water rights. The Winters Doctrine allows a federal res-

ervation (including military reservations) to assert a priority date— -

a date that the reservation was created—and to claim a necessary
area of land to fulfill the purpose of the reservation. Such rights
may be referred to elther as “Winters rights” ot “reserved water
rights.” -

Although the Winters Doctrine initially strictly applied to spe-
cific quantities of surface water, court decisions since the 1970s
have expanded the Winters Doctrine to include ground water and
instream flows (that is, a level in a stream needed to fulfill some
purpose, as opposed to a precise quantity). The Army is asserting
substantial reserved water rights claims currently at Fort Huachuca,

Arizona, as part of the Gila River General Stream Adjudication.,

It is likely that other military installations located in the western
states will also have the opportunity to assert Winters rights as

more rivers undergo similar general stream adjudications.. Instal-.

lation environmental law speciaiists (ELSs) who believe that their
installations may be affected by impending water rights adjudica-

tions should contact.Captain Stanton immediately at DSN 426-

1230. Captain Stanton.- -
Texas Initiative to Begin .. ', . ;. .

. The first meeting of the Texas Initiative. Environmental
Partnering Group between Department of Defense, Coast Guard,
and National Aeronautic and Space Agency installations in Texas
and the Texas Natural Resource Conservation Commission

(TNRCC) was be held in Austin on 30 April 1996. The purpose.

of the “Texas Initiative” is to coordinate comphance and legal
issues for air, water, sohd and hazardous waste, Base Realign-

ment and Closure program, restorauon and pollution prevention.

: P A
The meeting included working groups on various media, as
well as a presentation by the legal working group. Participants
reviewed an update of the Edwards Aquifer Initiative. Legal and
environmental engineer representatives from Fort Hood and Forces
Command attended. An environmental trade fair sponsored by
TNRCC followed the meeting. The meeting represented an op-

! Winters v. United States, 207 U.S. 564 (1908).

portunity to foster continued cooperation and progress in the ar-
eas of environmental compliance and enforcement. Major
Howlett.

Army Regulatwn 200-3 Revnslon

The Army Envxronmental Center is tasked with revising and
updatmg Army Regulation 200-3, Natural Resources: Land, For-
est, and Wildlife Management? The ELD will serve on a work-
ing group this summer to accomplish this task. Although the draft
regulation will be staffed for comment through command chan-
nels prior to implementation, I would like to consolidate sugges-
tions and comments from installation and major Army command
ELSs to address your concerns. Please send comments, via elec-
tronic mail, to ayrestho@otjag.army.mil, prior to 18 June 1996.
Major Ayres. - :

United States Fish and Wildlife Service Adopts Interim
Guidance to Prioritize Listing Actions Under the
‘ Endangered Species Act

On 11 March 1996 the United States Fish and Wildlife Ser-
vice (FWS) announced that it has adopted an interim policy to
prioritize listing actions under section 4 of the Endangered Spe-
cies Act.> Congress enacted a moratorium on issuing final list-
ings of protected species and final critical habitat designations in
April of 1995. The FWS states that it is issuing this interim guid-
ance to best allocate its limited resources once the moratorium is
lifted and the listing program is revnved The following tiers list,
in descending order, show how llstmg actions must be pnorltlzed

Tier 1: Emergency listing of spec:es facmg
imminent nsk of extmcuon

Tier 2: Final decisions on proposed listings of
specnes facmg hngh magmtude threats.

Tler 3: New proposed listings of specnes facing
hlgh magnitude threats

Tier 4: New proposed listings of species facing
moderate or low-magnitude threats.’

Tier 5: Critical habitat determinations and new
proposed delistings or reclassifications

Because many installations have resident candidate species,
installations should be prepared to respond quickly to proposed
listing actions by the FWS when, and if, the congressional mora-
torium is lifted. Major Ayres.

? Der't oF ARMY, REG. 200-3, NATURAL RESOURCES: LAND, FOREST, AND WILDLIFE MANAGEMENT (28 Feb. 1995).

3 Endangered and Threatened Wildlife and Plants; Interim Listing Priority Guidance, 61 Fed. Reg. 9651 (1996).
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Supreme Court Grants Certiorari on
-+ Endangered Species Act Case

On 25 March 1996, the United States Supreme Court granted
certiorari on a United States Court of Appeals for the Ninth Cir-
cuit (Ninth Circuit) decision in Bennet v. Plenert® involving the
Endangered Species Act (ESA). A brief synopsis of the Ninth
Circuit’s decision can be found in'the December 1995, issue of
Bulletin (Volume 3, Number 3).* The Ninth Circuit's opinion re-
lied on the “zone of interests test” in ruling that ranchers and irri-
gation districts lacked standing to sue under the ESA because they

asserted no interest in preserving endangered spécies. The Ninth-

Circuit found that the plaintiffs’ interest to gain greater access to
water rights rested solély on economic and recreational uses. These
uses were found to compete with the two endangered and listed
species of fish dependent on the water. Major Ayres.

Fine Reporting Policy for Erivirorlmentol Law Spécialists

A fresh turnover of environmental law specialists and the re-
cent discovery of dlscrepancles in installation reporting practices
requires review of the Department of Army policy on reporting
enforcement actions through the envrronmental and legal chains
of command

Each mstal]at10n is requlred by regulatmn to initiate several
repomng sequences, regardless of an envrronmental law
specialist’s Judgment of the substance or legal sufﬁcnency of the
alleged mfractlon "The regulatron requires the following:

a. The installation commander (IC) must notify
the major Army command (MACOM) imme-
diately on receipt of any of the following: an
enforcement action (ENF), a notice of viola-
tion (NOV), a notice of noncompliance
(NON), a compliance order or agreement, a
Federal Facility Compliance Agreement, or
knowledge that the installation is or will:be.
out of compliance with applicable federal,
state, regional or local environmental law or
regulations.® The MACOM will then-have
forty-eight hours to report this information to
the United States Army Center for Health Pro-
motion -and Preventive ' Medicine
(USACHPPM);

4 No. 95-813, 1996 U.S. Lexis 2157, 64 U.S.L.W. 3639 (S. Ct. Mar. 25, 1996).

" b. The installation must then, within five days
of receipt, forward the actual NOV or agree- .
ment to USACI—IPPM 7 : ”

¢.’ The IC must provide written'notice of the NOV
or agreement through its own command chan-
nels within fourteen days®

. d. The installation must forward, within forty-
five days of receipt, through command chan- '
nels “a plan of corrective action, including =~ *
compliance milestones, cost estimates, and the -
* 1383 report project numbers.”® :

y : S {

Many of these procedural requirements will be executed by
an installation’s environmental office. However, installation en-
vironmental law specialists must be aware of the requirements
and ensure their accomplishment. Obviously, environmental law
specialists will only be able to perform the functions if they are
immediately notified by whomever receives the NOV. Environ-
mental specialists should be aware that when a regulator wishes'
to issue a NOV to your installation, the NOV could be sent to the
environmental office, the office of the staff judge advocate, the
garrison commander’s home or office, or the IC"s home or office,
or possibly the site of the alleged violation(s). For this reason, it
is critical that environmental law specialists ensure that all poten-
tial recipients are aware of the regulatory reporting requirements
and notify environmental law specrallsts immediately. This typi-
cally requires the environmental law specialist to visit the envi-:
ronmental office on a regular basis to foster a close workmg
relationship with the environmental program personnél.

Additionally, the ELD asks that the installation environmen-
tal law specialists comply with the following additional reporting
requirements so that enforcement actions can be srmultaneously
tracked up the legal cham of command

~ First, nmnedrately report to the MACOM envrronmental law’
specialist any NOV' that assesses a fine. All enforcement actions’
in which fines have been assessed are tracked by the ELD, re-
gardless of the amount or their legal sufﬂmency Provide, within
seven days, a written notification to the MACOM énvironmental
law specialist and the ELD describing the alleged violation(s),
the installation’s position on the action, and the intended plan of
negotiation or opposition. This reporting requirement applies only

3 See also, USALSA Report, Environmental Law Division Notes, Endangered Species Act Enforcement, Army Law., Jan. 1996, at 95.

¢ Der'T oF ARMY, REG. 200-1, ENVIRONMENTAL PROTECTION AND ENHANCEMENT, para, 12-7(a) (23 Apr. 1990).

7 Id. para. 12-7(b).
¥ Id. para, 12-7(c).

* Id. para. 12-7(d). o Lot
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to the assessment of punitive fines, not administrative fees. How-
ever, the “fee” should be reported if it is actually a veiled fine.

Veiled fines typically are assessed under the Clean Air Act, Clean .

Water Act, Safe Drinking Water Act, or the underground storage
tank portion of the Resource Conservation and Recovery Act. In
many cases, the regulator has conceded that sovereign immunity
prevents assessment of a fine and makes the semantic change to
achieve the same result. ‘ : :

- Second, report NOVs to the MACOM that, while not con-,
taining a stated fine, are deemed serious because a fine will likely -
result, the case has potential off-post impact, or the case may at-
tract media coverage. The MACOM environmental law special-
ist should be able to determine whether its gravrty and substance
ment an mfonnal report to the ELD.

Third, notlfy the MACOM environmental law specraltst of
all significant actmty in all open ENFs. Send, by the fi fteenth
day of each'month, a detailed summary of the status of all actlve
ENFs to the MACOM envrronmental law specialist; - '

1

Ftnally. pursuant to Army Regulation 200-1,° all ¢ envrronmen-
tal agreements must be forwarded through MACOM environmen-
tal law specialists to the ELD for legal review prior to signing by
the IC. Envrronmenta] agreements, for the purposes of this
subchapter, include but are not limited to: consent orders, con-
sent agreements, compliance agreements, memorandums of agree-
ment, memorandums of understanding, interagency agreements,
federal facility agreemems and federal facility comphance agree-
ments. Captain Anders.

The EPA Clanﬁes Federal Facilities’ Right to Confer W|th
the EPA Admuustrator

The EPA recently promulgated a final rule that amends the
supplemental practice rules for admrmstratwe assessment of civil
penaltles for violation of the Resource Conservanon Recovery
Act (RCRA) and clarifies the consultatlon nghts of federal facrh-
tles n ' .

- The new rule became effective on 18 March 1996, and adds a
new subpart to § 22.37. The new subpart provides that no admin-
istrative order or decision issued on appeal by the Environmental

10 Id. paras. 6-3(a)(4), 12-6(d).

Appeals Board (EAB) to a federal facility will become final until
the head of the affected agency has had the opportunity to request
conference with the EPA Administrator. The request must be made
in wrmng within thirty days after the EAB decision or order. -

The Federal Facrllty Compliance Act (FFCA) amended RCRA
to authorize the EPA and other regulators to issue administrative
enforcement orders, including the imposition of administrative
fines and penalties.’? The FFCA provides, however, that the fed-
eral facility has the right to confer with the EPA Administrator
before any such enforcement order becomes final."

Consolldated Rules of Practice Govemning the Adrmmstrauve
Assessment of Civil Penalties and the Revocation or Suspension
of Permits,' and the Supplemental Rules of Practice Governing
the Administrative Assessment of Civil Penalties under the Solid *
Waste Disposal Act,' establishes the respondent’s adjudication
process. After the respondent’s timely request for a hearing pur-
suant to RCRA § 6992d(a)(3), 2 hearing officer (an administra-
tive law judge (ALJ)) will hear the case under the procedures
prescribed in the Administrative Procedures Act. Unless an ap-
peal is taken to the EAB within forty-five days after service of the
decision on both parties, the initial decision of the ALJ becomes
the final decision of the EAB. If an appeal is taken, the EAB will
receive oral argument and written briefs and issue a final decision
as soon as possible. The purpose of the new rule is to square this
administrative procedure with the statute, which guarantees a re-
spondent federal facility the right to consult with the EPA Ad-
ministrator before the order becomes final.

The new rule contains three subsections. In § 22.37(g)(1),.
the existing procedure is reiterated. In § 22.37(g)(2), the head of
the affected federal agency (i.e., the Secretary of the Army) is
explicitly permitted the right, following receipt of the EAB rul-
ing, to request a conference with the EPA Administrator. The
request must be made in writing within thirty days of receipt of
the EAB opinion, and a copy of the request must be served on all
parties of record. ' The Administrator’s decision, following the
conference, becomes the EPA’s final order pursuant to the FFCA.
The third subsection, § 22.37(g)(3), gives notice that filing of a
motion for reconsideration of the EAB's decision under § 22.32
will not toll the running of the thirty day request period for con-
ference with the Administrator.

' Hazardous Waste, Technical Revision for the Federal Facility Compliance Aet of 1992 Amendmcnts 61 Fed Reg. 11,002 (1996) (to be codified at 40 CER. pt.

22.37(g).

2 42°0.5.C § 6961(b)(1) (1992).
B Id. § 6961(b)(2).

" 40 CFR. pt. 22 (1995).

¥ 1d §2237.
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The ‘primary ‘impact 6f the inew rule is to the respondent’s’
rights when negotiating dispute resolution language with the EPA’

in consent agreements.- The following dispute resolution proce-
dures, that have been agreed to by the EPA in Army.Comprehen-
sive Environmental Response, Compensation, and Liability Act
inter-agency agreements, are typical dispute resolution provisions.

First, both parties must make reasonable efforts to resolve the
dispute at the project manager level, including .the installation .
submitting written notice of the dispute, the information relied :

on, attempts to resolve the dispute, and impacts should it not be
resolved by the 'EPA project manager. If the project managers
still cannot reach a resolution within a specified period, the in-
stallation may elevate the dispute to the Dispute Resolution Com-
mittee (DRC), on which the EPA and the installation will each
have a member. If the DRC cannot unanimously resolve the dis-

pute, the installation can elevate the dispute to the EPA Senior,

Executive Committee (SEC), consisting of the EPA Regional
Administrator and the Deputy Assistant Secretary of the Army,
(Environment, Safety and Occupatlonal Health (DASA (ESOH))..
If the SEC cannot unanimously resolve the dispute, the DASA
(ESOH) may elevate the dispute to the EPA Administrator who

will meet with the Secretary of the Army and expeditiously issue.

the final decision on the matter. e 1

* Recently, EPA counsel in several EPA regions refused to en--

ter into compliance agreements in which the dispute resolution

language specifically provides for the EPA Administrator deci--

sion-making authority. 'One region claimed that an‘unproduced

“regional policy document” forbids the practice. - Another region’

claimed that “guidance given from the region” was that, due to
the small likelihood of a dispute ever reaching that level, counsel
was instructed not to agree to that provision. One region staff
attorney recently refused to even allow a dispute to réach the re-:
gional administrator, stating that, “It is not within my authority to
obligate the Regional Administrator to anything.” These asser-

tions are suspect, considering the substantial authority permitting:

the Secretary of the Army’s conference rights with the EPA." In
addition to RCRA § 6961(b)(2), Executive Order 12088 provides:
this right, as does the EPA’s own 1988 federal facilities enforce-
ment policy document, the !“yellow book,” which sets out the same
dlspute resolutton procedure as that outlmed gbove.!S oo

i

While EPA counsel have fatled to arttculate any basis for de-
parting from this authority, recent practice shows that they may
attempt to make the administrator conference right another part
of the negotiating process when it should constitute one of our

B

few undeniable due process rights. The latest rule is simply an-'
other arrow in the quiver when asserting the Army’s right to seek ;
conference with the EPA Admtmstrator Captam Anders i

PYE

(L

no KFC Westem, Inc ». Meghng Reversed al

The United States Supreme Court reversed a Umted States i
Court of Appeals for the Ninth Circuit (Ninth Circuit) ruling!?
that would have allowed a private cause of action to recover the
prior cost of cleaning up toxic waste. that does not continue to
pose an imminent and substantial endangerment to human health
or to theenvrronment : Lo e e

+In KF C Western, Inc v Meghng. the Court held that KFC
Westem had failed to meet two requirements of the RCRA immi- ;
nent hazard citizen suit provision.'"® First, the Court stated that
the language of § 6972(a)(1)(B), which permits a private party to
brmg suit against persons ' “who have contributed or who are con-_
tributing to the past or present handling, storage, treatment trans-
portation, or dlsposal of any solid or hazardous waste which may
present an imminent and substantial endangerment to health or
the environment,” clearly requires that the endangerment or threat
of endangerment be present at the tJme that the actton is broukht

. Second, the Court found that the statute s remedy language..;
whlch allows the courts to “order such person to take such other,
action as may be necessary." cannot be used to expand the spe-
cifically enumerated remedies also listed. The Court stated that
these remedies, that include restratmng any person 'who has' con-
tributed or who is contributing to the’ contamlnatton constitute
“elaborate enforcement provisions.” The Court based this deter-
mination on the “elementary canon of statutory construction that
where a statute expressly provides a particular remedy or rem-
edies, a court must be chary of reading others into it.”"**

" The Court pomted also based 1ts dectsron on the determina-
tion that the RCRA’s prtmary purpose isto reduce the generatton
of hazardous’ waste and to ensure the }proper treatment storage.'
and disposal of waste. The opinion relies substantially on the’
differences between the RCRA and the Comprehensive Environ:
mental Response, Compensation, and Liability Act (CERCLA).*
The Court stated that the CERCLA's explicit cost recovery provi-
sions and statute of ltmttattons demonstrate that Congress intended:
to exclide cost recovery actions from the RCRA by the absence’
of similar provisions therein.

16 ENVIRONMENTAL PROTECTION AGENCY, EPA FEDERAL FACILIMES COMPLIANCE STRATEGY, § B.1.f. (1988). N T

Y Meghrig, et al. v. KFC Westem, Inc., No. 95-83, 1996 U.S. LEXIS 1955, 64 U.S.L.W. 4135 (March 19, 1996). RS S RIS 1 b

8 Solid Waste Disposal Act, as amended, 42 U.S.C. § 6972 (1984).
'S Meghrig, 1996 U.S. LEXIS 1955, at *13.

2 42 U.S.C. § 9601 (1994).
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The decision is an important one because it will prevent pri-:

vate parties from iobtaining cost ‘recovery relief where the
CERCLA’s petroleum exclusion or statute -of limitations provi-

slons apply. Ms Fedel. ‘ C e

ngauon Dmswn Notes

Rules of Engagement for Litigating Civilian Personnel
Cases in Federal Court

: Introducjtion

Passage of the 1991 Civil Rights Act continues to inundate
the entire system with litigation from the administrative process
to the federal district courts. For example, in 1995, the Equal
Employment Opportunity Commission (EEOC) received about

88,000 complaints of illegal discrimination based upon race, gen-
der, national origin, religion, age or disability.?’ The number of

complaints is up about 42% from the 62,000 complaints regis-
tered in 1990.2 v

Research on employee rights indicates that the public believes
that neither corporations nor the federal government are doing

enough to protect the rights of women, minorities, the disabled,

or older workers.®® Furthermore, the 1991 Civil Rights Act, in
certain cases, affords the plaintiff the right to demand compensa-
tory damages, and as a result, the right to a jury trial on demand.*
A national database shows that 86% of jury eligible adults be-
lieve minorities are often discriminated against because of their
race.” Consequently, it is likely that jurors will enter the jury box
with a mind set that places a much tougher burden on the govern-
ment in employment discrimination cases even though the plam-
tiff has the legal burden of proof.

This note is a continuation in a'series of notes and articles
written by the Civilian Personnel Law Branch ‘of the Litigation

. .

L

Division. It encapsulates the Title VII litigation process into three
rules of engagement (ROEs) for the installation labor counselor
and the Department of the Army litigation attorney, from the ini-
tial filing of a federal district court complaint through the trial on
the merits. The ROEs are designed to foster a team concept
throughout the litigation process. The components of the ROEs
are:’ (1) preparation, (2) cooperation, and (3) litigating to win.

The Army’s Role

Labor counselors represent the Secretary of the Army in an
aggressive and professional manner in federal court in conjunc-
tion with the Department of Justice and the United States
Attorney's Offices, who are statutorily charged with representing
the United States in all litigation. If labor counselors and litiga-
tion attorneys concentrate on the three subject areas of the ROEs,
the Army will enter every phase of the litigation better prepared,
more organized in all aspects of trial practice, and in the best po-
sition to prevail on either dispositive motions or at trial. The plain-
tiffs’ bar litigates to win and attempts to take advantage of both'
the sheer size (the bureaucracy) of the United States government
and the logistical problems involved in defending an employment
discrimination lawsuit. Practicing the ROEs will enable the labor
counselor and the litigation attorney to work as a trial team with
the United Sates Attorney in all phases of Title VII litigation, to
mcludc motlon practlce, dlscovery, and trall if necessary

Use of Dispositive Motians' ‘

v The use of dlsposmve motlons. such as a mouon for sum-
mary Judgment” or a motion to dxsmxss," in employment law
pracnce is one of the first areas where the labor counselor can
apply the ROEs ® To prevall on a dlsposmve motion means o
achleve success for the Army without expendmg great expense
and tlme in prepanng for and conducting a Jury trial.® Alterna-
tlvely, motlons can be used to dlspose of portlons of the case to

R foa Ty

% Kristin Downey Grimsley, EEOC Chief Voices Frustration Over Case Backlog, Budget Cuts, WasH. Posr, Feb. T, 1996, atAd. -

N

B Rick R. Fuentes & Dan R. Gallipeau, Jurors’ Percepnans of Emp[oymem ngauon. Jury Thalx for Employmem Ducnnunanon hzwyers, ABA Vn>|=.o Law Smnwzs
at 109, (1993).

¥ Under prior law. there was no nght to a jury trial under Title VII of the CIVll nghts Act of 1964 ('l'ltle V]l) The Age stcnmmauon in Employment Act (ADEA), or the
Rehabilitation Act. Section 102 of the 1991 Civil nghls Act, however allows for compensatory damages (and thcrcfore a jury trial on demand) in all Title VII cases and
in Rebabilitation Act cases except where the employer demonstrates good faith efforts to make reasonable accommodation. Compensatory damages are still unavailable
in ADEA cases. Under § 102 of the 1991 Civil Rights Act, where a plaintiff seeks compcnsatory damages, elther party may demand mal by jury and the court shall not
inform the jury of the damage limitations.
¥ See id.; Fuentes, supra note 23, at 109.
* Fep. R. Civ. P. 56.
7 I 12. T

¥ The limited scope of this note docs not allow for an in-depth discussion of every area that the ROEs can and should be used. These ROEs should be used from the
preparation of a quality litigation report, including a proposed answer that specifically deals with every sentence of the plzunmf's complaint, which continues through the
specifics discussed in this note.

® See James E. Macklin, Summary Judgment Motions in Discrimination Litigation: A Useful Tool or a Waste of Good Trees?, ArMY Law., Nov. l995. at12.
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narrowly tailor the issues of the case for discovery and for trial.
A well-written and well-researched dispositive motion can be used
in lleu of an answer as a means to avoid the quagmlre -of discov-
COY v e o e :
‘The first ROE, preparation, is the key to an aggressive mo-
tion practice. ‘The preparation’ of a winning dispositive motion
commences with a quality and timely litigation report submitted
to the litigation attorney in accordance with Army Regulation 27-
40.* The most critical portion of the litigation report is a well-
prepared statement of facts with supportmg documents coherently
orgamzed o X
N R S T T R : L T R i
An installationfs labor counselor must have ready access to
all resources required to complete the statement of facts, to
include the civilian personnel office, the equal employment op-
portunity office (EEQ), the plaintiff’s coworkers, and all ather
witnesses. The litigation attorney must rely heavily. on the labor
counselor to discover and communicate the key facts of alleged
discriminatory events that lead the plaintiff to file the lawsuit.
Ideally, the litigation attorney should be able to lift the statement
of facts from the labor counselor’s litigation report and place the
statement of facts in the first section of the memorandum in sup-
port of the goyernment’s motion., .In the majority of cases
disposed of by motion for. summary Judgment or by motion to
dismiss, the trial judge will parallel the government’s statement
of facts in preparing the judge's order. Therefore, it is essential
that the statement of facts is flawless.

The second ROE cooperation between the litigation attorney
and the Iabor counselor, becomes vital whena d1Spos1t1ve motion
requrres addltlonal documentatlon For example it is often nec-
essary 1o submit aff davxts in support ofa summary Judgment
motion. Many times, a clear, concise afﬁdavrt can replace vol-
umes of an admtmstratlve record and focus the court on the im-
portant 1ssues to’a rullng m the Army’s favor. The dlﬂ'erence
between winning and losing a dispositive motion can depend ona
single affidavit from a witness in the field. The time consuming
drill of drafting, redrafting, and honing an affidavit requires co-
operative teamwork and open lines of communication between .
the labor counselor and the litigation attomey

. The third ROE, litigating to win, flows throughout the dispo-
sitive motion process. Of course, the motion is never filed unless

there is 2 good faith basis to believe the Army will prevail; how-
ever, when the judge setsa dlsposmve motion for oral argument,”™
the lltlgate to win rule is ‘foremost. A well researched orga-
nized, and written motion prepared with a “litigate to win phi-
losophy,” coupled with an aggressive, articulate argument can lead

to victory. -Additionally, witnesses are sometimes required at a
motion hearing, and the labar counselor’s assistance in obtaining:
and helping prepare witnesses for the hearing is‘all part of litigat-,
ing to win. An oral argument cannot be successful without the:
assistance of the labor counselor providing a well-prepared liti-
gation report, assisting in obtammg affidavits, providing any ad-
ditional documentation requested, and | assisting in preparing wit-
nesses.

Discovery

In federal sector employment discrimination cases, there is
extensive documentation available in the form of witness state-
ments, EEO files, and, in the typical case, & transcrrpt with sup-
porting documentation from the Department of Defense Office of
Complaints Investigation. These dociifhents are available in mOst‘
employment discrimination casés due to the Title VII; requn'ement
that a plaintiff exhaust administrative remedles before filing suit
in federal district court. Nevertheless; most éourts will allow dis-"
covery to commence immediately in'the form of interrogatories,’
requests for production, requests for admissions, aid depositions.'
The scope of discovery is incredibly broad under the Federal Rules
of Civil Procedure (FRCP). Information can be obtained regard-
ing any nonprivileged matter relevant:to:any portion of the
complaint reasonably calculated to lead to the dlscovery of ad-
missible evidence. : (EREE A

‘The ROE:s of preparation and cooperation ‘are imperative in:
the discovery process. : Of all the phases in litigation, the discov:
ery phase is probably the most intensive for the labor counselor.!
Without preparation and cooperation, ‘discovery can:lead to-se-;
vere problems, not the least of which is sanctions under FRCP 11.-
The labor counselor must be knowledgeable: of the: FRCP,.the:
local rules, and the individual judge’s standing on the tules. :i.;

- When discovery requests are received, whether they;are in
the form of interrogatories, requests for.the production. of, docu-.
ments, or requests for admissions, the Army has thirty days to
respond under FRCPs 33, 34, and 36. Because the labor counse-
lor has the most familiarity with the case and has access to the'
custodian of the records or the individual who can.answer an in-
terrogatory, the litigation attorney will rely on the labor counselor
to provide the initial proposed responses and production. Prepa

_fationis involved in providing timely, accurate, quality responses..
Cooperation is essential because it is inevitable that the litigation

attorney will request additional documents or supplemental an-

’5swers and, without significant cooperallon discovery will not be
" complete Further, FRCP 26 requires contmued supplementauon
_of all production and mformatlon throughout the lltlgauon pro-

cess. . ek e e

¥ See generally Der’T oF ARMY, Rea. 2740, LEcar SERVICES: Lmigarion (19 Sept. 1994). AR

» “[jtigating to win™ should not be confuscd w1th the phllosophy ot' “\\nnmng at nll oosts " As govemmcnt nnomeys both the lmgauon attomey hnd the labor eounselor

Foe

sire committed to seeking justice; ot just victory.

% Fep. R. Qv P.26(b).

IR Lo "
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* . A prime example of the ROEs of preparation and cooperation
in action is the witness list that must be provided under FRCP
26(a). The labor counselor should provide an exhaustive list of
potential witnesses including current addresses, duty positions,
social security:numbers, and summaries of each witnesses
expected testimony. A well prepared witness list pays huge divi-
dends at trial. The cooperation is apparent when the labor coun-
selor continues to update the witness list with current addresses
and duty positions of the witnesses up to the date of trial. Unfor-
tunately, witnesses die, change stations, leave government ser-
vice, and many times are not located at the installation from which
the case arose. The preparation of an éxhaustive witness list that
is constantly updated will ensure that the Army has all necessary
witnesses at trial and that they will be allowed to testify. If pro-
spective witnesses are not included on the witness list provided to
the court, the judge may not allow them to testify, which can prove
devastating to the Army's case.

The ROE litigating to win begins with a discovery strategy
that fits the case theory and serves as a road map for the case.
Because FRCP 33 allows a maximum of twenty-five interrogato-
ries and FRCP 34 may restrict requests for production of docu-
ments that are not relevant, the careful drafting of interrogatories
and specific requests for production must fit the theory of the
case. The idea underlying discovery is to learn about information
to which you do not already have access. Thus, the litigate to win
ROE is entrenched in well-structured interrogatories and requests
for the production of documents. There is no need to waste one
of your questions asking for information that you already have.
Therefore, the labor counselor must assist the litigation attorney
in determining what they specifically need to know in addition to
the information already compiled in the administrative process.

The same litigate to win mentality should apply to deposi-
tions. Under FRCP 30(a)(2)(A), parties are limited to ten deposi-
tions. Frequently, the local rules further limit the number of
depositions. For example, the local rules in the Eastern District
of Virginia limit the number of depositions to five. Thus, decid-
ing who should be deposed must fit in the theory of the case. One
purpose of the deposition is to pin the adverse witness down in
the specific areas you wish to develop for trial that fit your theory
of the case. Defending favorable witnesses at depositions also is
a time to ensure we are operating under the litigate to win phi-
losophy. This is a perfect time to begin to prepare your witnesses
for trial and ensure that they only answer what is asked. Defend-
ing a deposition is just as important as taking a deposition. A
litigate to win mentality will ensure that the theory of the case is
woven through out the depositions in preparation for trial.

Trial Preparation and Trial

A jury trial in federal district court is a litigator’s dream; how-
ever, the desire to litigate must always be tempered with the
obligation to seek justice and to be open to compromise and settle-
ment.? When the decision has been made to litigate the case,
following the ROEs will allow the labor counselor and the litiga-
tion attorney (o represent the Army in a professional, effective,
and aggressive manner.

‘The labor counselor plays an important role in the entire trial,
but the preparation phase of litigation is when the labor counselor’s
assistance is essential.- By the time of trial, the labor counselor
has already participated in the administrative phase of the case,
prepared a litigation report, and handled a myriad of discovery
requests. Therefore, the labor counselor is an invaluable asset
and resource when it is time to finalize the theory of the case.

The trial is normally located in the federal district court clos-
est to the labor counselor and the respective installation. The
labor counselor is normally very familiar with all of the witnesses,
the administrative record, and the command from which the case
originates. Therefore, the labor counselor can assist the litigation
attorney in preparing the pretrial statement for the court, which
usually includes the witness list, exhibit lists, the statement of the
case, and the Army’s legal basis for a claim of no discrimination.
The pretrial statement is an extremely important document be-
cause it provides a road map of the case for the trial judge and is
typically the primary document the judge will review prior to trial.

During the preparation phase, the labor counselor also plays a
valuable role in preparing witnesses for trial with the litigation
attorney. Because of an already existing relationship with wit-
nesses, the labor counselor often acts as a liaison between the
witnesses and the litigation attorney. When senior management
officials, senior officers, and senior noncommissioned officers are
required to travel to a trial, a well organized team approach to
preparation can make or break the trial, not to mention a
command’s ability to continue functioning in the absence of these
pérsonnel. The labor counselor can assist by familiarizing the
witnesses with the exhibits and giving them a broad overview of
the areas they will be questioned on at trial while the litigation
attorney prepares the witness for his or her own litigation style
and familiarizes the witness with the courtroom. If the witnesses
are comfortable with the labor counselor and with the litigation
attorney, their confidence will be projected to the jury.

3 As painful as it may be, even though all the trial preparation is done and witnesses are at the courthouse, the Army must remain open to settlement offers at all times.

™ This, of course, is not true for cases arising out of overseas activities. These cases are normally litigated in the United States Federal Court for the Eastern District of
Virginia, which is referred to as the “Rocket Docket.” As the name implies, nothing short of blood spilled by counse] in the presence of the trial judge will gain a
continuance. The labor counselor’s assistance in trial preparation for these cascs is even more essential given the incredible amount of coordination that is required to
locate witnesses, arrange travel, and locate documents at the last minute. In these cases, it is often very helpful for the labor counselor to obtain funding from the command
and travel to the Litigation Division several days in advance of trial to assist in preparation. See Victor Gold, The Rocket Docket, Wasmingtonian, Nov,, 1995, at 49.
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Voir dire is an essential part of a Title VII jury trial. The
extent of voir dire varies from jurisdiction to jurisdiction; how-
ever, a labor counselor can _greatly assist the litigation attorney
when it comes to questions to ask or answers to look for from the

jury questionnaires. A decision that seems simple such as whether

a military witness should appear in uniform when testifying can
depend on the voir dire, and the decision made can aid-victory or
ensure defeat. The labor counselor’s advice is critical and always
a force multiplier. Coa

.- The second ROE, cooperation, is critical at the trial phase.
The labor counselor and the litigation attorney must develop a
relationship of open communication that will lead to cooperation
in all phases of a trial and a successful result. This relationship
should be one of cooperation, mutual respect and ateam approach
to litigation.% , s

This cooperation must flow from the trial team to everyone
involved. in the trial.  Commanders, directorate heads, and wit-
nesses must understand that the case is tied to their organization
and without cooperation their organization.can be disadvantaged
at trial. For example, when the litigation attorney informs the
labor counselor that fifteen witnesses need to be at trial, the labor
counselor.must be able to convince the command to pay for wit-
ness travel to win the case. Cooperation leads to posmve trial
results.

-Cooperation. begins during trial preparation and continues

during the actual trial. ‘A trial never goés as planned—the litiga--

tion attomey will need another witness, an exhibit clarified, or an
area of the law researched during the course of the trial. The
labor counselor must be ready to act on requests in the middle ‘of
aftrial. A jury watches everything the trial team does and a lack of
organization and flexibility will be noticed by the jury. The jury
must remain confident in the presentation throughout the trial.

- .. The third ROE, litigate to win, is followed by employing a

mobile, aggressive, and flexible approach to the litigation. Plain-'

tiffs’ counsels, generally seeking a total of one million dollars in
compensatory damages, attorney fees, frontpay, backpay, and in-
junctive relief, will litigate to win at all costs. In representing the
United States, the federal court looks to government counsel to
take the high ground and to be the experts in Title VII. The court
relies on the government’s representations concerning all facets
of the litigation, including discovery, the facts, the law, and trial
practice. Litigating to win does not translate into win at all costs,
but it does mean being an expert in all areas of employment dis-

crimination law. To win, the Army must put the most prepared.
and professional trial team in the courtroom just as the Army lead-

ership places the most professional and well trained and equipped
soldiers on the battlefield. If we litigate to win, we will win!

Conclusion

~InaTitle VII tnal the labor counselor and litigation attomey
must remember three simple ROEs: (1) preparation, (2) coop-
eration, and (3) litigate to win. These three ROEs will prove
invaluable and be the key 1o success in Title VII litigation. The
ROEs can be used throughout the entire process of Title VII liti-:
gation. Litigation attomneys depend on the labor counselors and
their expertise at every phase of the lltlgauon ‘The Army’s de-
fense of employment discrimination cases is no different from a
private sector law firm that establishes a trial team for every case.
Because the Army’s trial team is often spread out geographically,
the three simple ROEs, if followed, will enable Army counsel to
represent the Army in the most professional, effective, and ag-
gressive manner possible. Captain Caldwell and Captain Fair.

» Thc lead attomcy on any given case varies dependmg on the ammgcment bctween theASSlSlam Umted States Allomey (AUSA) and the Imgatmn attomey Many times,
the AUSA will assume the role of lead counsel however. the AUSA may want the litigation attorney to be the lead counscl and may not even sit at counsel table for the tnal
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Claims Report

United States Army Claims Serwce

1996 Claims Video Teleconference Schedule

The United States'Army Claims Service (USARCS) Claims
Video Teleconferences are presented every other month and are
designed to instruct and assist claims personnel in the field. All
field claims personnel are encouraged to participate to the maxi-
mum extent possible.

Claims Video Teleconference Schedule for 1996

Date Time .+ Focus of Instruction
4Jun 96 1300-1500  Personnel Claims & Recov-
ery (Affirmative Claims,
~ Part I1, Property Claims)
29 Aug 96 1215-1400 Tort Claims
22 Oct 96 1400-1600  Personnel Claims & Recov-
ery -
3 Dec 96 1400-1600 Tort Claims
Installations Receiving Live Claims Video Teleconference
‘ Broadcasts
TRADOC Installations : *FORSCOM Installations
. Fort Benning Fort Lewis
- Fort Bliss Fort Hood
Fort Gordon Fort Bragg
Fort Huachuca Fort Riley
Fort Jackson Fort Carson
Fort Knox Fort Drum
Fort Leavenworth Fort Stewart
Fort Leonard Wood Fort Campbell
Fort McClellan Fort Irwin
Fort Rucker Fort Polk
Fort Sill Fort McPherson
Fort Eustis
MDW Installation MEDCOM Installation

Fort George G. Meade Fort Sam Houston

All times are Eastern times. If your video teleconference center

is in the Central, Mountain, or Western Time Zone, then please
adjust the time for your location.

Claims personnel from installations not receiving a live
USARCS Claims Video Teleconference broadcast are invited to
do one of the following:

1. Travel to the closest on-line video teleconference broad-

cast center to view a live broadcast. For example, claims person-

nel who ' work in the Washmgton metropohtan area are encour-
aged to attend live broadcasts at Fort Meade. Likewise, claims
personnel from Fort Lee and Fort Monroe can attend the live broad-
cast at Fort Eustis. Claims offices that will receive live broad-
casts should extend invitations to claims personnel from nearby
claims offices not receiving live broadcasts.

2. Arrange for an “audio hookup.” Each one of the video

teleconference centers hosting a live broadcast has the capability

of connecting one or more telephonic hookups to the live claims
video teleconference broadcast. An audio hookup will enable
claims personnel, from their own offices, to listen to and verbally
contribute to the video teleconference without seeing the broad-
cast. Interested claims offices should coordinate with an on-line
video teleconference center several days in advance, then tele-
phone the on-line center at least five to ten minutes before the
start time of a broadcast to join through an audio hookup.

. 3. Request a videotape of any Claims Video Teleconference
by sending a blank 120 minute standard VCR videotape to
USARCS, ATTN: Administrative Officer, 4411 Llewellyn Av-
enue, Fort Meade, MD 20755-5360. Please ensure that you

specify which broadcast you are requesting. For example: Oct

95: Personnel Claims & Recovery (Basic Recovery Procedures),
and, Dec 95: Tort Claims (Claimant Interviews, State Law Books,
and Foreign Claims Commissions/Deployments).

The POC for this program is the USARCS, Executive, atDSN
923-7009, ext. 202, or (301) 677-7009, ext. 203. Lieutenant Colo-
nel Millard.

Personnel Claims Note
Replacement of Active and Inactive China and Crystal

As the USARCS becomes aware of companies that repair or
replace personal property, we will provide you with the names of

- such companies. Please add the following companies to your list.

Atlantic Silver and China
7405 N.W. 57th Street
Tarmarac, Florida 33319
Phone (305) 720-4559
Fax (305) 720-4577

Replacements, Limited
P.O. Box 26029
1089 Knox Road
Department XL
» Greensboro, North Carolina 27420
Phone (800) 737-5223 ‘

These companies specialize in replacing active and inactive
patterns in sterling silver, china, and crystal. Replacements, Lim-
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ited also specializes in collectibles—figurines and painted plates.
If field claims offices have identified other such companies, fax

the name, address, phone number, and areas of specialty to
USARCS. The next update of the USARCS Specialty Replace-

ment and Repair Guide will mcorporate new compames Lieu-
tenant Colonel Kennerly »

Recovery of Funds by the Atlanta RSMO—Revisrted

Inthe March 1995 The Army lawyer the USARCS told claims
personnel that the Atlanta Regional Storage Management Office
(RSMO) would recover funds against nontemporary storage (NTS)
contractors Iocated in their area. Field claims offices were to send
all files requlnng recovery actlon against such NTS contractors
to this RSMO The categories of files include:

a. All direct deliveries out of NTS when no other third parties
were involved;

~.b. Other dellvenes out of NTS when another thnrd party was
mvolved such as a GBL carrier but only after USARCS settled
the carrier’s liability claim;

* ¢. 'Incidents of tinusual occurrences, fire or flood in an NTS
warehouse when no other thlrd party was mvolved such asa GBL
camer or and msurer ‘or
o d. Liability owed by a‘bankrupt \ivarehouse or one that no
longer does business with the Government. :

I revisit this program to remind all field offices about the im-
portance of forwarding appropriate files to the Atlanta RSMO. In
-the near future, USARCS will evaluate this program to determine
if it warrants expansion to other RSMOs Lieutenant Colonel
Kennerly. : :

" Tort Claims Note
Actionable Duty in Worksite Injury Cases
Introduction
: Due to continuiné budget constrziints inyolving the military
department, more thought will be given to contracting for ser-

"
i

“‘lfr‘,‘,i', :
! Palsgraf v. Long Island R.R., 248 N.Y. 339, 162 N.E. 99 (1928).

? Tarasoff v. Regents of the University of Califomin. 17 Cal. 3d 425, 551 P2d 334 (1976).

3 “Federal agency . ..

4 Id. § 1346(b).

vices previously performed by soldiers and civilian employees of
the Department of Defense. Examples of such services are con-
tracts for cleaning commissaries and hospitals, driving military

 vehicles, and maintaining buildings. Contractors performing these

services provide less direct supervision to their employees and
may produce more worksite injury cases and potential tort liabil-
ity for the United States. To properly investigate and evaluate

. such claims, claims officers should follow the already extensive

case law on the subject—the well developed defenses both in fed-

_eral and state law and the criteria for holding the United States

liable for worksite injuries.
:'Actionable Duty -

Actionable duty is an obligation in common law to act with
care to avoid injuring another’s person or property. This is the
threshold question in any tort claim. Without an actionable duty,
there can be no liability. In most jurisdictions, the existence of
duty is regarded as a question of state Jaw. State law should be
reviewed for the analysis used to determine whether a duty exists
or not. In most states, the analysis takes one of two formis: )
evaluating the foreseeabihty of injury to another or(2) referrmg

“ to public pohcy that encourages or discourages the ‘conduct at

issue.> Regardless of the analysis, when an actionable duty is
determined, the common finding is the exnstence ofa relatlonship
between the parties.

" Defining Independeént Contractors

. It has long been a general rule under the Federal Tort Claims
Act (FTCA) that the United States is not responsrble for the neg-
ligent acts or omissions of independent contractors. This is ex-
plicit in the FTCA’s definition of “federal agency,"3 and it is
implicit in the Fl'CA’s proscription that the waiver of sovereign
immunity extends’ only to employees of federal agencies of the
United States! in its definition of “employee of the Govemment"s
and in its statutory standard of liability.5

The leglslative history on the exclusnon of contractors from
the FTCA's waiver of sovereign immunity i is, sparse. Most of the
committee hearmgs on this issue and the drafting of the commit-
tee reports occurred in 1942 during the 77th Congress These
reports did not specifically address the reason for the exclusion or

A

does not include any eontraetor with the United States.” 28 U.S.C. §'2671 (1995). S N L T I

f . ¢

3 “‘Employee of the government’ includes ofﬁeers or employees of any Federal agency, members of the milltary or naval forces of the Umted States, members of the
National Guard while engaged in training or duty under sections 315, 502, 503, 504 or 505 of title 32 (for claims arising on or after 29 December 1981), and persons acting
on behalf of a Federal agency in an official capacity, temporarily or permanently, in the service of the United States, whether with or without compensation.” Id. § 2671.

* 6 “The United States shall be liable, respectmg the provnsrons of this title relatmg to tort claims in the same manner and tothe same extent asa prlvate individual under like

.-circumstances.” Id. § 2674.

H K .ok i
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:why it was grafted on to the definition of “federal agency” rather

“:than appended to the definition of “employee.”” It has been sug-
- gested that Congress intended not a distinction based on common

law principles of agency but a generic distinction between the
federal government and private entities and between state and

local governmental bodies acting for the federal government pur-

suant to contracts. This could also explain why the definition of
“federal agency” includes “corporations primarily acting as, in-
strumentalities or agencles of the United States” (lhat is, distin-
guishing federal govemment corporatlons from private business
corporations).* Indeed, the current FTCA language is very simi-
lar to the original enactment when “federal agency” included gov-
emnment corporations and excluded contractors.” The breadth of
this distinction has been clarified by the identification of an ex-
tensive list in the United States Code of wholly-owned and mixed-
ownership government corporations.'® The distinction also has
been established by a long line of federal court decisions, which
have held, even in the context of government-owned contractor-
operated activities, that for a private corporation to become an
instrumentality of the United States, it must be a “constituent part”
or so “incorporated into the Government structure as to become
instrumentalities of the United States.”' . The sensibility of the
distinction is based on the unique relatlonshlps between the gen-
eral government and its contractors, a relationship which often
has no equivalent in the private sector.

" Redefining Independent Contractor

However, as contractors assume more and more heretofore
military responsibilities, long-held assumptions about the clarity
of the independent contractor distinction may be questioned more
and more. Even'so, it is worth noting that the FTCA's exclusion-
ary language uses the broad term “contractor” rather than “inde-
pendent contractor,” which suggests that Congress did not intend
to apply the common law concepts distinguishing “employees”

or “servants” from “independenit contractors.” Rather, Congress
intended “federal agency™ to be limited to ‘official components of
the federal government. This distinction is implied by the FTCA’s
textual references to “federal agency,” which seems to apply only
to official components regardless of the extent of supervision that
the United States may exercise over a contractor’s operations.”
Contrary to this, however, is the use of the word “includes” in

- the definition of “employee,” which suggests that persons who
-'do not clearly fall within one of the three categories méntioned in
- the definition may nevertheless be covered by the term There-

fore, the threshold consideration in the investigation of worksite
injury cases becomes the extent of control:or the right of control
that the federal:government exercised or retained over the

tortfeasor in the performance of the contract. Such control or
‘supervision, while it may not necessarily'render a contractor a

federal agent, can still result in the contractor or its employees
becoming a federal employee under principles of respondeat su-
perior according to the law of the state in which the claim arose
even though the FTCA excludes “any” contractor from being a

. federal agency.

. The SupremeCourt's View .
- United States Supreme Court decisions.clarify that a party

‘.with whom the federal government has a contractual relationship
-is an “independent contractor” ‘and not a “federal agency” or

“employee.””® The Supreme Court views contractors and federal
agencies and employees as mutually exclusive relationships. Oth-
erwise, a contractor could be an employee of the United States
without being an employee of a federal agency—an argument that

. failed in Logue v. United States.'" The Courtin Logue and United
States v. Orleans' held that whether one is a contractor or em-

ployee is a matter of federal law, 1.and that determination

~depends, at least in part, on the right to control the details of per-

? See S. Rep. No. 1196, 77th Cong., 2d Sess. (1942); H. Rep. 2245, 77th Cong. 2d Sess. (1942); Hearings on H.R. 5373 and H.R. 6463 before House Committee on the
Judiciary, 77th Cong., 2d Sess. (1942). For guidance as to whether an entity is a “federal agency,” see Mendrala v. Crown Mfg. Co., 955 F.2d 1132, 1136 (7th Cir. 1992),
in which the court listed five factors to consider in making this determination: the federal government’s ownership interest in the entity, its control over the entity’s
activities, the entity’s structure, the federal government’s involvement in its finances, and the entity’s function or mission.

3 Department of Justice, The FTCA’s Contractor Exclusion and Related Issues, Torts BRancH MoNoGrAPH 2-3 (June 1992).

? PL. 79-601, sec. 402(a), 60 Stat. 842, 28 U.S.C. §941(a) (1946 ed.).

% 31US.C § 9101.(1995).

a u See. e, g Umtcd States v. Ncw Mexlco 455 U S. 720 (1982). United Stam v. Boyd. 378 U S.39 (1964)

1z 28 U S. C §§ 2672, 2679(a) 2680(&) (1995).

B3 Logue v. United States, 412 U.S. 521 (1973); United States v. Orleans, 425 U.S. 807 (1976).

4 412 U.S. 521,530 (1973).
15 425 U.S. 807 (1976).

' Logue, 412 U.S. at 528; Orleans, 425'U.S. at 814-15.
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formance and whether the contractor’s day-to-day operations are  , courts consistently have interpreted “employee” to mean the con-

supervxsed by the federal govemmenl L R il e e ventional master-servant relationship as understood in common
e b e T e : law agency doctrine thus dlstmguxshmg “employee” from “inde-
i InLague, federa.l pnsoners were housed ina state jail, Whlch _pendent cont.ractor "R e n o T a0
.- was contracted to house federal prisoners and required to follow < -~ e ‘ “ N
‘the rules, regulations, and standards of treatment of federal pris- : Questlons that must be answered to determme the exlstence
oners, but which itself was not physically supervised by the United of a master-servant relauonshlp dre: co v
- States. Representatives of the federal government only had the e T ' v
right to enter the jail at reasonable times to inspect. . In Orleans, - (l) The extent of control that an employer
the Court concluded that the necessity of complying with exten- R may exercnse over the detalls of the work" '
sive federal regulauons. policies, and procedures did not give the -1+ . e
- Office of Economic Opportunity:the E)aower to supervise a feder- (2) Whether the worker isengag ed ina dlstmct "' - 5
ally-funded local agency or program.'® Absent such supervision : M
-or fight of contrel, an entity is not a “contractor.with the United o ‘f ‘ occupatlon or bUSIHCSS?
--States,” and the United States is.not liable for the torts of that il © L ' : ~
. private commercial entity, The United.States Courts of Appeals EORRE (3) The nature °f that occupauon" SERGK
- have generally followed Logue and Orleans B o) Gt o i : Cn S !
nr " u R St (d) WhethertheworkWasusuallyddneundei' S
i ’E’"Pk’}’ee Of Contractor or Umted States’ SRPEES G the ‘supervision of the employ er or by a -
- T s B S B AR TIPR SR BERERTR I specnallstwuhoutsupervnsnon" RN
Although a contract with a private commercial emity‘etif'n- o o o ' L
plying with the Federal Acquisition Regulations may lead to the "(5). The skill requ1red m a partlcular‘ o
tentative conclusion that the éntity is strictly a contractor, anas- ,; °°°“Pa“°“" L R
sessment must be made whether the individual tortfeasor was,for =~ ' ' B
purposes of FTCA liability, an employee of the United States or (6) Whether the employer or worker supplied =~
. an employee of the contractor. - This is required because FTCA the tools, equipment, and place of work?
-~ liability is premised on private person liability ‘according to state T
law under the respondeat superior doctrine.?® .The status of the (7) The length of time the worker was -
tortfeasor as a federal employee is sine qua non of hablhty under o employed" ' « a

theFTCA. . . . I

b . L Cen g - D g
{1y LR S N [T ATE T i P

‘ ' ) (8) Whether the worker was pald by ' Ume or

' The federal courts have pursued the employee line of inqmry o ., by the Jobq

“in several cases such as Nauonal Guard civilian ca:etakers apri- ' 7

vate physician hired to'be an'aviation medlcal éxaminer, a desig-
nated airworthiness ‘representative, and 2 physician operating

under a contract with the Public Health Service.?! The federal

RS N S u“ : ) I

o E (9)_ ‘Whether.~ thev-»parties believed theyﬂwere
creating a relationship of master-servant??

" Orleans, 425 U.S. at 815-16. LR Ll el e b
" Orleans, 425 U.S. at 817-18. ‘ R A

1 See, e.g., Cannon v. United States, 645.F.2d 1128 (D.C. Cir. 1981); Larsen v. Empresas El Yunque, Inc., 812 F.2d 14 (1st Cir. 1986); Leoné v. United States, 910 F.2d 46
(2d Cir. 1990), cert. denied, 111 S. Ct. 1103 (1991); Merklin v. United States, 788 F.2d 172 (3rd Cir. 1986); Wood v. Standard Products Company, 671 F.2d 825 (4th Cir.
1982); Cavazos v. United States, 776 F.2d 1263 (5th Cir. 1985); Gowdy v. United States, 412 F.2d 525 (6th Cir. 1969), cert. denied, 396 U.S. 960 (1969); Savic v. United
States, 918 F.2d 696 (7th Cir. 1990); Bernie v. Uniled States, 712 F.2d 1271 (8th Cir. 1983); Letnes v. United States, 820 F.2d 1517 (9th Cir. 1987). Lllly V. Fieldstone. 876
F.2d 857 (10th Cir. 1989); Cole v. United States, 846 F2d 1290 (11th Cir. 1988). )

¥ Laird v. Nelms, 406 U.S. 797 (1972). SERTIY TS e L T g e L O SN R UY

3 Levin v, United States, 381 U.S. 41 (1965); Leone, 910 F.2d at 46; Charlima, Inc. v. United Staies, 873 F2d 1078 (8th Cir. 1989); Wood, 671 F2d at 825, " "i' =
2 Community for Creative Non-Violence v. Reid, 490 U.S. 730 (1989). ; T S
3 Leone, 910 F.2d at 46; Lurch v. United States, 719 F.2d 333 (10th Cir. 1983); Walker v. United States, 549 F. Supp. 973, 975 (W.D. Okla. l982)>. A
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The federal government’s contractual retention of various
rights and the exercise of contractual rights, such as the right to

. inspect or have safety inspectors present, to order work to be
. stopped because of unsafe, _practices by the contractor, or to
' require added safety measures have been held not to constitute
. sufficient control overa contractor to create an employment rela-
1 tlonshlp There | must be afﬁrmatlve control or drrectron by the

Umted States over the contractor employees. and the “operatrve
detarl" of the work In other words. the United States must exer-
cise control over the process of achrevmg the end result before

: FTCA habrllty will attach to ‘the United States.* This rationale

has been applled even in instances where the plaintiffs have at-

_ tempted to apply Good Samantan theories of liability because the
* contractor usually retams the pnmary responsrbrhty for work safety
under the contract—an undertakmg that the government does not

assume absent afﬁrmatlve neghgence If the government has gone
so far as to. carry out safety inspections, the courts usually distin-
guish between lts rzght to do 50, which it usually has under the
contract, and its dury to do so, which it usually does not have
under prevarlmg state law. Such efforts are typlcally considered
to be for the protectlon of the govemment s interests, such as to

~ assure ltself of the contractor’s performance in the manner re-
_ quired by the,contract.

Discretionary Performance Exception

Even if there is evidence of negligence, the discretionary func-
tion exception has been successfully interposed toinsulate the

‘United States from FTCA liability. In cases involving judgment

such as the selection of even an incompetent contractor, the deci-
sion to delegate safety responsibilities to a contractor, the deci-
sion about what, if any, safety requirements to impose on a
contractor, and the conduct of government employees in policing
a contractor’s compliance with safety requirements, the federal
courts have been reluctant to find an agency relationship between
the United States and the contractor or the contractor’s employ-
ees.?

# Restatement (Second) of Torts, sec. 414,

. Whenit appears that the discretionary function exception does
not apply because the violation of government safety standards
or regulations, the claims investigator should consider whether

. the safety requirements were mandatory or advisory guidelines.
. The claims jnvestigator also should consider whether any spe-
. cific mandatory directives were imposed on federal employees,

as-opposed to the contractor, with respect to these requirements.”
. - -The Nondelegable Dury Exception
v .. Imposing FTCA Liability on the United States

The federal courts have recognized exceptions to the general
rule that the government is not responsible for the torts of an in-
dependent contractor and its employees.?® The exceptions cur-

‘rently include: (1) vicarious liability for the negligence of the

independent contractor where the government had the duty to pro-
tect the claimant or his class from the particular harm suffered,
(2) when the duty may not be delegated to an independent con-
tractor, and (3) when an inherently dangerous activity is under-
taken (in these cases, strict liability applies for negligently failing

: to take reasonable precautionary measures even though the inde-
- pendent contractor may also have been directly, affirmatively neg-
- ligent). Taken together these exceptions amount to the
- nondelegable duty doctrine.® These exceptions have eroded the

federal government’s usual strong position in worksite injury cases.

.. Because the FTCA does not waive the federal government’s
immunity to strict liability, federal courts that have adopted the
nondelegable duty doctrine typically rely on applying state law
under the FTCA's private person standard of liability. This has
been done in jurisdictions where state Iabor laws require safe places
to work or impose health and safety standards. Some courts have
declared such statutes to be a form of strict liability and thus inap-
plicable under the FTCA. Others have distinguished their appli-
cation on the ground that the federal government was not in charge
or in control of the premises even when they were government-
owned facilities, and others have interpreted them to be a form of
vicarious liability, also inapplicable under the FTCA.

# Zabala Clemente v. United States. 567F.2d 1140 (lst Cir. l977) chfnes |2 Umted States. 477 F2d 52 (9th Cir. 1973); Market lnsurance Company v. United States, 415
F2d 459 (5th Cir. 1969). See also Gowdy v. United States. 412 FZd 525 (6th Cir. l969) cert. denied, 396 U.S. 960 (1969); Grogan v. United States, 341 F.2d 39, 43 (6th
Cir. 1965) about the distinction between the right and the duty to inspect a contractor's performance and safety practices.

% Fortney v. United States 912F2d 722 (4th Crr 1590): Gowdy, 412 F2d at 52; Llpka V. Umted States, 249 E Supp 213 (N D. N Y. 1965), aff 'd on other grounds, 369
F.2d 288 (2d Cir. 1966), cert. denied, 387 U.5.935 (1967); Totten v. United States, 806 F2d 698 (6th Cir. 1986); ‘Shuman v.United States, 765 F.2d 283 (st Cir. 1985); In
te Consolidated United States Atmospheric Testing Litigation, 820 F2d 982 (9th Cir. 1987), cert. denied by Konizeski v; ‘Livermore Labs, 108 S. Ct. 1076 (1988); In re
Agent Orange Product Liability Lruganon. 818 F2d 187 (24 Cir. 1987); Tracor/MBA Inc.v. Umted States, 933F. 2d 663 (8th Cir. 1991) and Pershing v. United States, 736
F. Supp. 132 (W.D. Tex. 1990). '

1 Totten, 806 F.2d at 698; Shuman, 765 F.2d 283 (1st Cir. 1985); Umled States v. Varig Airlines, 467 U.S.. 797 (1984); Galvin v. Occupatronal Safety and Health

; Adnunlstmuon 860 F2d 181 (5th Clr 1988), Gauberlv United Sta!es. lll S Ct. |267 (1991) and Berkovntz v. United States, 486 U.S. 531 (1988). .

Z 4] AM. Jur. 20 Independent Contractors §§ 24, 48 (1968). For a review of state law on the employer’s lack of duty to contractor employees see King v. Shelby Rural
Electnc Cooperatrve Corp 502 S.W.2d 659 (Ky 1973).

» This doctrine arises out of Resmremem (Second) of Torts, chapter l5 top|c 2, secnons 416-29 (rules i |mposmg lrabrhty on non-negligent employer for neghgence of

independent contractor). See also W. Prosser, The Law of Torts (4th ed. 1971); Keeton, Dobbs, Keeton & Owen, The Law of Torts, sec. 71, at 511 (5th ed. 1984).
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- The nondelegable duty doctrine has been 'mére widely
applied to the FT'CA in jurisdictions where the Restatement (Sec-

*'ond) of Torts has been adopted. The Department of Justice con-
“siders these instances & perversron of Logue and Orleans because

the terms of the FTCA waiver of soveréign immunity should take

precedence and preclude the application of a state law’ doctrine
that is no more than a form of strict or vicarious liability. Theo-

retically, federal court decisions applying the nondelegable duty
can be reconciled with the FTCA’s requirement of proof of negli-
gence by the United States because their version of the
nondelegable duty theory requires an independent act of negli-

_gence by the United States (usually failure to ensure that safety

precautions were taken). Nevertheless, where this doctrine has

. been applied, it shifts to the contractor’s duty to provide a safe

place to work for the contractor’s employees to the United States.

- This can occur even though the United States does not have any

liability under state law for its own negligence and under the terms
of the contract it has reasonably entrusted the safe performance

- of the work 10 a contractor.

hE The nondelegable duty doctrine creates the legal fiction of

“enough federal supervision to convert a contractor or its employ-

ees into federal employees without being a federal agency. “Al-
though the United States Supreme Court and most of the lower
federal courts have rejected the doctrine for those reasons,® the
Third, Fifth, Ninth and Eleventh United States Circuit Courts of

‘Appeals have embraced the doctrine in selected portions.*! Their

doing so was made easier by evidence of direct negligence by

- federal employees. Even in jurisdictions where the doctrine has

been adopted and applied under the FTCA, there must be a fac-
tual finding of a particular harm or an inherently dangerous activ-

ity for which the federal governmént has a nondelegable duty to
prevent harm or to protect others from harm :

e ‘Staté Workérs’ Co'mpéhsdtion’ Sch‘emes e
vty S .
KL When the claimant has been a contractor employee, the Umted
“'States has been successful i in some junsdlctnons in cloakmg 1tself
“'with the i lmmumty of the state workers compensatlon scheme in
“whichthe contractor has passed on the cost of state tmposed
" worker’s compensation premiums to the Umted States Thus, to
“'hold the United States liable would requtre double payment whlch
some state laws reject on policy grounds because the employer
" has the state imposed respon51b1htles for the safety of its employ-
ees and thus, liability is limited accordmg to the state workers’
compensatlon scheme.2 In other states, the federal courts have
" gone beyond this general pollcy to include the Umted States in
the statutory workers’ compensatxon scheme by gwmg it “statu-
tory employer status 1mmumty This has been successful in those
junsdlcuons where the owner of the property on which the work
occurred or the general contractor who engaged mdependent con-
tractors shared the immediate employer’s statutory immunity from
suit by virtue of payment of workers’ compensation beneﬁts to
" the m_|ured emp]oyee To take advantage of this defense, the work
must be part of the govemment s regular busmess Because the
““defense is purely 4 creature of state law, there is no consrstency in
its application even within the same federal circuits, only half of
which have applled itto the Umted States in FI’CA litigation.®

Llabl[lty Assessment Cons:derattons

‘ Assuming there :is evidence of negligence committed solely
by a federal employee, the claim will be processed under the ap-
- propriate statute and chapter of Army Regulation 27-20. 1f there
is evidence of negligence by both the United States and a con-
tractor, claims officers must be familiar with the applicable law
. to assess whether there is joint and several liability and whether

FERVIEN ool Dl e [

R

. ¥ Logue v. United States, 412 U.S. 521 (1973); Berkman v. United States, No. 91-3037 (4th Cir. 1992); Flynn v. United States, 631 F.2d 678 (10th Cir. 1980); Alexander

v. United States, 605 F.2d 828 (5th Cir. 1979); Gibson v. Umted States, 567 F2d l237 (3rd Cir. 1977); Pagev. United States, 350F2d 28 (10th Cir. 1965), cert denied, 382

US 979 (1966); Jeffries v. United States, 477 F.Zd 52 (9th Cir 1973); Maluus v. Umted States. S46F. Supp 96 (N D N. Y 1982). aff'd, 729 F2d ]442 (2d Clr l983)

3t McCall v. United States Dept. of Encrgy, 914 F.2d 191 (9th Cir. 1990); Dtckerson. Inc. v, United States, 875 F.2d 1577 (11th Cir. 1989); Toole v. United States, 588 F.2d

403 (3rd Cir. 1978); McGarry v. United States, 549 F.2d 587 (9th Cir. 1976, cert denied, 434U $.922 (1977); Emelwon, Inc. v. United States, 391 F2d 9 (5th Cir. 1968),

‘cen. denied, 393 U.S. 841 (1968). and Thome v. United Stntes 479 F2d 804 19th Cir. 1973) Recently, the United States Court of Appeals for the Nmth Circuit in effect

overruled Thorne by holding the’ Umted States could not be held liable for the contractor s faxlure to take specml precauuons when engnged m an lnherently dangerous

"activity although in dicta it stated the United States could be liable under section 414 of the Restatement (Second) of Tons if federal inspectors were aware that non-

conductive shoes were not worn by contractor employees. See Yanez v. United States, 63 F.3d 870 (9th Cir. 1995).

"2 Litlefield v. United States. 927 F2d 1099 (9th C1r 1991) (Nevada law), Lathers V. Pengum lndustnes lnc 687 F2d 69 (Sth Gir. 1982) (Texas law). Nelson v Uruted

States, 639 F.2d 469 (Sth Cir. 1980) (maritime law); Eustler v. United States, 376 F.2d 634 (10th Cir. 1967) (Utah law); Lipka v. United States, 249 . Supp. 213 (N.D.N.Y.
1965) (New York law); Page, 350 F.2d at 28. L N ‘ ) . L ‘ ‘ .

AP
i A i EAR] HESMEREEE Y I [

* Izard v. United States, 946 F.2d 1492 (10th Cir. 1991) (Oklahoma law); Wilcox v. United States, 910 E.2d 47 (8th Cir. 1990) (Mlssoun law); Pendley v Umted States.
856 F.2d 699 (4th Cir. 1988) (Virginia law); Jones v. United States, 773 F.2d 1002 (th Cir. 1985) (Nevada law); McCorkle v. United States, 737 F.2d 957 (11th Cir. 1984)

- (Georgia law); Griffin v. United States, 644 F.2d 845(|0thClr 1981) (Ka.nsas law). Roelofs v. Umted States, 501 F2d 87 (Sth Cir. 1974) cert, demed 423 UsS. 830( 1975)

-56

(Louisiana law). -
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. the parties can be considered joint tortfeasors and whether the
United States or the contractor has a right of contribution or in-

. demnity. Under the FTCA, common law and state law where the
claim arose controls the sharing of legal liability between various
tortfeasors.

If the claim arose outside of the United States and the Mili-
tary Claims Act does not apply, the United States will be liable
only for its negligence on a proportionate basis for all claims oc-
curring on or after 1 September 1995.3¢ If the Foreign Claims Act
does not apply, the liability of the United States is determmed by
the law of the place whcre the claim arose.3

In the absence of contractual indemnity, the common law per-
mitted indemnity, or the shifting of the entire burden 6f liability
from one defendant to another in limited situations such as where
adefendant’s negligence was passive or its liability purely vicari-

*ous. In essence, when one defendant’s fault was far greater than

" another’s, then the defendant whose fault was greater bore liabil-
ity at common law.3 The burden could not be shifted at common
law, and the common law did not recognize the right of contribu-
tion among joint tortfeasors.’” These common law principles were
disposed of when many states judicially adopted the doctrine of
joint and several liability in which one tortfeasor may be liable
for all damages regardless of its level of fault.® Public policy

- supports joint and several liability where other tortfeasors are in-
solvent or immune from suit by the claimant (usually, the claim-
ants immediate employer). Most states have moved away from
the common law all-or-nothing remedy through the judicial rec-
ognition of some form of contribution or the legislative adoption
of some version of the Uniform Contribution Among Joint
Tortfeasors Act, which permits an equitable apportionment of
damages among culpable tortfeasors.

If the facts support the conclusion that the tortfeasors are suc-
cessive, not jointly liable, it may be possible to sever and appor-
tion the damages and to settle the claim independent of the
contractor.’® Where the tortfeasors are jointly liable, damages are
divided under most state schemes either according to the propor-
tion of fault (majority view)® or strict pro rata assessment (mi-
nority view) regardless of the proportion of fault. If the tortfeasors
are jointly liable, some states permit nonsettling defendants to
take a credit or pro tanto reduction for amounts paid by other
settling or adjudged defendants.** Many jurisdictions calculate
this in a way favorable to the plaintiffs by first deducting the settle-
ment amount before reducing for the proportion of the plaintiff’s
negligence, if any.* Many contribution statutes preclude contri-
bution from a defendant who has already settled in good faith.
Conversely, they also limit the rights of settling defendants to
receive contribution from other parties. One common feature of
such statutes is that no right of contribution exists unless the set-
tling defendant secures a release of the other party from whom
contribution is sought.®’ : -

In cases where another tortfeasor has been adjudged or settled

* prior to the claimant presenting a claim or settling with the United

States, it will be important to review the judgment, the stipulation
entered before judgment, or the settlement documents to deter-
mine whether the United States has already been released in fact
or as a matter of law.# If the United States has not been released,
then consider the amount of the settlement, whether it can be used
to reduce the potential value of the claim against the United States,

. and whether the potential exists for the United States to assert or

to be the target of a claim for contribution.

There will be situations and jurisdictions where another
tortfeasor will be immune from suit (for example, a state or the

% Dep"t of ARMY, REG. 27-20, LEoAL Services: CLams, para. 3-8a(3)(d) (1 Aug. 1995) [hereinafter AR 27-20].

% d para. 10-10b.

% Prosser & Keeton, The Law of Torts, at 314-44 (Sth cd. 1984),

3 See, e.g., United States v. Yale-New Haven Hospital, 727 F. Supp. 390 (D. Conn. 1990); Boys and Girls Clubs of Chicago v. United States, 855 F. Supp. 975 (N.D. Ill.

1994) (Indiana law).

% See Coney v. J.L.G. Industries, 97 11.2d 104, 454 N.E.2d 197 (1983). The Department of Justice position is that the imposition of the doctrine is a form of punitive
damages (See, e.g., Barron v. United States, 654 F.2d 644 (9th Cir. 1981)) and is not considered viable in light of Molzof v. United States, 112 S. Ct. 711 (1992), in which
the Court held the United States could be liable for punitive damages if recognized by the common law in the prevailing state.

® Yale-New Haven Hospital, 127 F, Supp. at 390.

® See M}ounymin Mobile Mix, Inc. v. Gifford, 660 P.2d 883 (Colo. 1983) (for a good oompcndium).

4 Whatley v. Ammstrong World Industries, Inc., 861 F.2d 837 (Sth Cir. 1988), citing Duncan v. Cessna Aircraft Co., 665 S w.2d 414 (Tex 1984); Hunter v. Sperry Top

Sider, Inc., 630 F. Supp. 1244 (E.D. Mich. 1986).

" 4 Scott v. Cascade Structures, 673 P.2d 179 (Wash, 1983).

4 See Uniform Contribution Among Joint Tortfeasors Act, § (2)(d); Restatement (Second) of Torts, sec. 886A, cmt. f; Diggs v. Hood, 772 F2d 190 (5th Cir. 1985)
(Louisiana law); Rose v. Associated Anesthesiologists, 501 F.2d 806 (D.C. Cir. 1974) (D.C. law). :

“ Barrett v. United States v. State of New York, 668 F. Supp. 339 (S.D.N.Y. 1987). United States v. Texas, 143 U.S. 621 (1892); Hill v. United States v. State of Tennessee,

453 F.2d 838 (6th Cir. 1972); Rudelson v. United States, 602 F.2d 1326 (Sth Cir. 1979)..
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- plaintiff’s employer). Therefore, indemnity or contribution will
not be available to the United States unless expressly permitted
“ by the contract** The contract should be carefully reviewed to
-ascertain whether it contains language identical to or similar to
that employed in United States v.. Seckinger*s Such language®
creates'a contractual cause of action in indemnity or contribution,
regardless of state law regarding joint tortfeasors or even the
:contractor’s immunity under the state worker’s compensation stat-
“ute should the claimant be a contractor-employee. : Federal com-
- mon law will be followed because the contract is formed under
- the authority of federal law, the relationship is federal in charac-
ter, and there is a need for the uniform treatment of federal con-
tractors.® The so-called “Seckinger Clause” in federal contracts
‘has been interpreted as permitting a form of proportional fault in
'which the United States is liable only for its own negligence, and
" the contractor shall indemnify. the United States on the basis of
comparative negligence when the claimant has been injured as
‘the result of the negligence of both. Therefore, it is imperative
that in any claim arising out of a worksite'injury or death that the
contract be promptly obtained and reviewed, and that the claims
' investigation include an assessment of whether the contractor
employees met the applicable standards of performance.® .
“Notice Procedures - SR R
T L ol e ; i [ E) Bt

i3]

Regardless of whether the contractot may be pnmanly 11able
the claims officer should send written notlﬁcatlon of the claim to

“the contractor and request that the contractor honor its contrac-

“'tual ‘obligation to the United States or actept’ 1ts share of joint
liability. The claims officer should also provide the contractor a
copy of the claim, inform the contractor of the factual and legal
baisis for thé request for indemnity or contribution, and advise the
-contractor of the limited period in ‘which the United States can
pursue such actions.®® The claims officer should also inform the
claimant of the identity of the contractor and its insurer and pro-
vide a copy of the contractor notification and the contract.

s

If the contractor appears to be primarily liable, the defense of
the claim should be tendered to the contractor or its insurer in
writing. The claimant should also be encouraged to sue or pursue
a claim against the contractor under state law. If it appears the

. . )
i ' g A

* United States is primarily liable, consideration should be given to
-‘a direct settiement with the claimant, unless the contract specifiés
* that the contractor is responsible for damages 'that occur &5 a re-
~ sult of fault or negligence without regard to whether the tortfeasor
is or is not the United States. The claims officer must review the
contract to ascertain whether it provides for the United States to
. be held harmless and for the contractor to assume liability. In
. those gircumstances, the claims officer should tender the defense
. of the claim to the contractor, requesting that the contractor as-
- sume the burden of settling the claim. If that fails, the contracting
_officer can be asked to withhold funds due the contractor under
the terms of the contract. It is not necessary that a tort claim
actually be paid under Army Regulation 27-20 before funds can
_be withheld. If withholding is not appropriate or permissible, the
claim wnll be processed under the apphcable tort claims statute
and Army Regulauon 27-20.. .
. rIf the‘ United,States shares in the. liability and the contract
.,does not provide for the contractor holding harmless the United
; States, the claims officer must review state law to evaluate whether
- pursuit of the contractor is appropriate although that may still be
. possible if the contract contains. the previously discussed
f‘Seckinger Clause.” - . . . . : -

3 £t

St SIS TURIPRVIR S UE TS S SRS TL TN PRI Py
© If the United States is solely liable, there is no reason to pur-
sue the contractor unless the contract expressly provides that the
-.contractor will hold the United States harmless regardless of who
* committed the negligence. If the United States has paid the con-
- traétor-for worker's compensation or other insurance premiums
- and the claimant is a contractor employee, the United States also
I‘may ‘be able to deduct such insurance payments ‘from any tort
tclaim settlement. .~ " o o T :

i
. '

Generating a dialogue between the multiple parties is the key
to obtaining indemnity or contribution from the contractor. The
claims officer should offer to cooperate with the contractor in the
.investigation of the claim. Informatlon that is discoverable can
" be shared on a quahtatlve basis, that is, with a view toward ob-
taining the contractor’s participation in the settlement. Where
the United States is the primary tortfeasor, the claimant and the
contractor are usually ¢ontent to negotiate through the claims of-

- T
LI

4% United States v, Texas, 143 U S. 621 (1982)‘ Barret, supra, Hlll v Umted States v. Statc of Tennessee ‘453 F3d 838 (6th Cll‘ l972). Rudelson v. Umted States 602 F2d

1326 (Sth Cir. 1979). ! .

46 90 8. Ct. 880 (1970).

Id.

@ Crocker-Citizens National Bank v, United States, 320 E Supp. 673 (E.D. Cal. 1970).

e . P T A

3

L
o, by

“ Contractor “shall be responsible for all damages to persons or property that occurs as a result of his fault or negligence in connection with the prosecution of the work.”

® See, e.g., Standards of the Occupational Health and Safety Administration (29 C.ER.); United States Army Corps of Engineers Manual 385-1-1; American National

Standards Comnuttee

b iR : o N T A

% 28USC. §2415(l995)

L N A D L CFR LI TN |

tog s R TR g . H : B N D T
LA ER AN s : a b 8 EEPIPIIA R

3t Barrett v. United States v, State of New York, 668 F. Supp. 339 (S.D:N.Y. 1987). where the Umted States was permmed to lmplead the State of New York even though

the injured party had released the New York and could not bring a direct action.:

{" i i Iiat
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ficer. If the contractor. is willing to allow the claims officer to
negotiate its interest, that is preferred, provided there is agree-
ment on the respective shares of liability and offers, close com-
munication between the two, and the contractor is kept abreast of
the negotiations. Such actions will hclp maximize the amount or
share the contractor is willing to contribute to a settlement. If a
multiple party settlement cannot be reached and it is in the best
interest of the United States to reach its own compromise settle-
ment, partlcular attention must be pald to the scope of the lan-
guage in the settlement agreement to ensure it clearly expresses
the intent of the parties to release only the United States, or all
tortfeasors, and to preserve whatever right of contribution the
United States may have under state law."

There will also be situations when the contractor will file a
claim against the United States secking indemnity or contribu-
tion. Such claims are valid if permitted by state law because the
liability of the United States is that of a private person. However,
the claimant must receive a final judgment and then meet the ad-
ministrative filing requirements of the FTCA.3? The United States
would be able to assert the same defenses against the contractor
as it could against the injured party such as immunity under a
state worker's compensation statute, the Federal Employee’s Com-
pensation Act, or the incident to service doctrine.”

Conclusion

In summary, the federal government usually does not have
liability for the negligence of contractors under the FTCA. For
liability to attach to the United States, there must be sufficient
control of the contractor employee to create a master and servant
relationship with the United States. Therefore, the factual inves-
tigation of worksite injury cases must address the control issue if
there is no evidence of affirmative negligence by the United States.
Claims officers should also research state law to ascertain whether,
and under what circumstances, the nondelegable duty doctrine
has been applied either in private party litigation or under the
FTCA. If there is evidence of shared liability with the contractor,
the contract and state law must be reviewed to assess possible
defenses for the United States, and whether and on what grounds
the contractor may be pursued, either directly by the claimant, or
for indemnity or contribution by the United States. Where that is
appropnate. prompt and proper notification of the various parties
is essential to create the basis for a possible multiparty settle-
ment. Mr. Wilson.

2 United States v. Ycllow Cab Co 340 U.S. 543 (1951); Rayomcr. lnc V. Umted States, 352 UsS. 3]5 (1957); Wilhams v. Umned Stam 352 F2d 41 (Sth Clr 1965).

Johns-Maanle Sales Corp. v. Umtcd States, 690 F.2d 721 (9th Cir. 1982)

% Colombo v. Johns-Manville Corp. v. United States, 601 F Supp 1119 (E.D. Pa. 1984); Armsuong v.AC &8, Inc,649F. Supp 161 (W D. Wash. 1986). Mansposav

United States, 798 F.2d 364 (9th Cir. 1986).
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Affirmative Claims Notes

Update on Property Damage Recovery Deposrts

T £ RS N At 1

On 10 February 1996 Congress passed and the Presndent
mgned The National Defense Authorization Act for Fiscal Year
1996. Among its many provisions is an amendment to Title 10,
United States Code. ‘A new provision, § 2782, Damage to real
property:. Disposition of ‘Amounts Récovered, provides: that
“‘amounts recovered on behalf of the United States for damage to
real property under the jurisdiction of the Secretary of a military
department or, . .. the Secretary of Defense shall be credited to
the account available for the repaxr or. replacement of thc real prop-

erty at the time of recovery TR

’I‘hls amendment should great]y enhance aﬁ'lrmatlve clalms
recovery efforts for damage to real property in that any recovered
funds go into the installation’s local account, 'Béfore this amend-
ment, recovery of such funds weré deposited into the’ Mlscella-
neous Receipts Account of the General Treasury. Ms. Jedlinski.

Affirmative Claims Statistics for Fiscal Year 1995

In appropriate cases, Army claims offices and services world-
wide pursue claims to recover the costs of medical care provided
to beneficiaries and the cost to repair or replace damaged or lost
government property. In Fiscal Year 1995, claims offices and
services collected $12,094,786 in medical care claims, of which
$7,041,601 was deposited into the operations and maintenance

accounts of military treatment facilities (MTFs). They also col-"

lected $911,714 in property damage claims.

- . - S b e 1
I I SR SN S P

Wuh the agreement of local MTFs. judge advocate ofﬁces

can use part of their recoveries to fund positions for medical claims
clerks and recovery attorneys. With assistance from other claims
office personnel, these individuals would pursue claims prima-
rily for medical care provided at the local MTF. Currently, twenty-
one judge advocate offices have funded from their affirmative
claims recoveries positions for medical claims clerks. However,
only three offices have MTF-funded positions for recovery attor-
neys.

The following charts list the number and dollar amount of
medical care and property damage claims each claims office or
service asserted and recovered in fiscal year 1995. Major Park.

60

Medlcal Care Recovery Statlstlcs for Frscal Year 1995
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SIACLAIMS ‘:‘1:MS'[ ; SAST’ | #REC - SREC:' & | $to
MadignAMC | 312 N T T R T5R 2000
“Prcsidio Monierey 101 | A N T
Forlwin . %6 J‘,vz‘,ousg“ T T 3
FortHuachaca T 7 amsd % 366 25016
»FortCunon T O e 50
Fizsimons AMC . 12; 20015 Lo 1334 6,485
WhieSwds % . 61 % PsB. | DB,
ForiRiley , . 415, 1488321 281, 226068 193387
“Fort ST 75 910849 63 SLIB_. 38243
Fort Biiss 788 754,661 260 8 18470
Fort Hood w7 T2 89 96308 6dw
"Broake AMC T Be A )
FonPolk . 219 191669 .21 S00.177 | 107498
Fort Leonard Wood __60 I s 62 . 108, 716,
ForLeavemworth 198 063453 80 214D . BN
FoMcCoy 4. e 0 o 0
FonBenHaison, 1 3335 7, 2862 = . 3335
FonKeox . 331 . 906597 20, 975369, #4640
ForlCampbell 783 1250168 ., 719 5385 472,642
Redstone Arvenal 147, 266702 109 TS61552 340869
Fort McClellan 6 54175 80 37217 60470
Fort Rucker 213 422787 T 132915 46468
Fon Benning 23 200,645 2 368647 257406
Fort Siewarl 285 295,337 259 312553 118,566
Fort McPherson 27 6823 .. . .3l .. ...34535.. .....5538.

., CodowBAMC ___ 416 68588 3% _ 299301 260236
Forilwoon . B0 W2A%_ | 3B . W0 1930
Fort Bragg 1082 1,035,383 788 A4z 355505

Wortleec11i o184 5. 291253 - 7.159. 263434 . 14E506
Fort Evstis 308 308,308 %2 B6IET 189208
Fort Belvoir 204 128,316 160 86,983 60,383
MDW (Fort Myen) 18 15,106 6 55,099 21,898
Walier Reed AMC 125 394,799 7 4265 144266
Fort Meade 58 209,399 185 217287 138,779
Cadisle Barmacks 1 1,098 2 1329 1329
Aberdeen Proving 36 GEE 30 7% 12551
Fort Dix 5 26,703 g 33,081 0
Fort Monmouth 61 255,548 % %172 41,803
Fort Hamilion 5 5868 2 TATE 0
West Point 175 391,488 % 206481 142,189
Fort Devens 0 0 5 7.603 1]
For Dram ) %655 ™ 152356 75318
Fort Wainwright 50 21,060 P 2471 2421
Bayonne 0 0 0 0 0
Fort Buchanan 7 % 1 T3 1331
USACS-EUR B 1225462 301 434320 643678
Fort Clayton 1 1,000 0 0 0
Brussels m 3316 B 38,381 BT
The Netherlands 2 200 T 100 100
USAFCS Korea 28 169420 e 50,932 %932
USA Hawaii 163 772,867 170 330 133,04
USA Japan iz 51,993 10 51,039 3468
TOTALS 10676 SIB618779 9089  $12,004786 $7.041,601
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Property Damage Recovery Statistics for Fiscal Year 1995

SJA CLAIMS ¥AST SAST  #REC  SREC . . SJACLAIMS #AST SAST  #REC  SREC
OFFICE OFFICE
Fort Lewis 6 9120 - 10 8043 ' Fortlackson , . . . 13 13,590 7 8,300
Madigan AMC 1 1,919 1 1,079 Fort Bragg 4 4,838 1 2,330
Presidio Monterey - 5 0 6583 .. S 6,583 Fort Lee 35675 2 3,175
Fort Irwin 3 4,412 2 2,206 Fort Eustis 4 m 5 1436
‘Fort Huachuca * 3 42640 0, -0 .. 0 Fort Belvoir 3 8,900 3 5814
FortCarson 6 162446 8 4050 MDW FotMyer) . = 4 6372 8 11,719
Fitzsimons AMC 0 0 . -0 N i Walter Reed AMC 0 0 0 0
Rocky Mountain Arsenal 6 7497 6. 5761 FotMeade . . . = 7 . 1,669 4. 1,486
White Sands 0 e 0 0 Fort Detrick 8 5.768 6 1,873
Fort Riley 23 2403 21 26051 Fort Ritchie SO WIRRREN Y " 4. 2,381
Fort Sill G188 16585 0 13 38354 Carlisle Barracks 4 28,459 3 26,158
Fort Bliss 6 028 10 2393 AberdeenProving < . 0 .. 0 0. 0
Fort Hood 1 22,166 i 22816  FomDix . B 1 100
Fort Sam Houston 2 ‘ 1,053 1 150 Fort Monmouth - 0 BRI ¢ 0 0
Corpus Christi 0 0 0 0 FortHamiton . 3 674 5 3415
Fort Polk - ‘ 6 4251 ¢ 6 30,045 WestPoint - o 4917 10 4,842
Fort Leonard Wood 2 .. 44433 ;.2 . 18933 Watervliet Arsenal o0 0 0 0
Fort Leavenworth 5 460 4 7,080 Fort Devens 0 0 0 0
‘Rock Island 9 2462 6 2,048 Fort Drum 8 44,500 3 2,024
Fort McCoy 4 ioee s 12,107 . Fort Wainwright 0 0 0 0
Fort Ben Harrison 0 0 2 1255  Bayome. 0 0 0 0
“Tank-Auto Cmd o' o 0 0 Fort Buchanan 3 3,425 3 3,425
Fort Knox 7 12,534 7 31308 Picatinny 2 70m7 2 7,077
‘Fort Campbell 120 aL950 25 2,927 USACS-EUR - 209 535556 - 205 . 460,173
‘Redstone Arsenal 17 11274 7 - 3801 FortClayton 0 o o 0
Fort McClellan 0 0 0 0 Mons (SHAPE) 0 0 0 0
Fort Rucker 1 4,536 0 0 USAFCS Korea 147 131,382 126 915
Fort Benning 19 92,320 13 15,693 USA Hawaii o. . .0 2 5,632
Fort Stewart 1 1582 1 1,582 - USA Japan oA 15087 16 4,662
Fort McPherson 0 0 0 0 10ASG Okinawa 5 2417 .5 2417
Fort Gordon 1 467 0 0 ‘
TOTALS 637 S1493657 587 $911714

i
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' Professional Responsibility Notes -~

Standards of Conduct Office, OTIAG Pl o AL G
o Do

N " Army Rule 1.4(a) N
( Communication: Promptly Complying wzth Clzent 5

Army Rule 1.16(d) (Surrendermg Papers toa Cltent when
it Terminating Representation '

~ e -Army Rule 1.7 (Comment) .
(Conflict of Interest: Loyalty to a Client) " -~
—~ArmyRule84(c) SRR '
(No Conduct Involving Dishonesty, Fi raud Deceit, or -
Mtsrepresentatton)
An attorney cannot withhold or conceal case information
. from a client. An attorney must comply with a client’s
" reasonable requests for information. An attorney . .
must surrender to a client all information that relates
1o alient’s case or to the attorney’s representation.
. However, an attorney may normally withhold purely .. .
personal memoranda made for his or her own protection
because such memoranda'involve the personal
. _and profess:onal relationship with a client nota
client’s legal matters ‘

-.-An occasionally angry and combative client mailed a request
for copies of “all papers" in his file to his Army attomney, Captain
Coarse. The client’s official file contained some of Captain
Coarse’s personal handwritten notes ‘made during hot phone calls
with the client. Captain Coarse’s notes were lewd and crude.
Captain Coarse and his supervisor wanted an informal advisory
opinion whether they really had to give copies of everything to
the client, especially Captain Coarse’s raw and earthy memos.
Would it be ethical, they asked, to withhold Captain Coarse’s exple-
tives and impolite descriptions from the client?

The Tale of an Attorney’s Scurrilous Personal Notes

An Attomey s Loyalty Reqmres Honestly
n Cammumcatmg lnfonnatzon ' q .

Loyalty is an essential element in the lawyer s relationship
" with a client. “Lawyers must promptly comply with their cli-
_ents’ reasonable requests for information.”? . Sometimes inform
ation can be withheld from a client when, for example, it is clas-

" sified or when a client might act imprudently if given the infor-
. .mation.. The language permitting limited withholding is entirely

new to the Army Rules® and their source, the American Bar Asso-

"“ciation Model Rules.> Withholding information from a client never
~ ‘was permitted under prior American Bar Association ethics stan-

-dards. However, keeping information from a client could be in-
" terpreted as dishonesty, fraud, deceit,” or misrepresentation and
therefore violate Army Rule 8.4 (Mlsconduct) e
‘ Disclosir_zg lnfonnation About
. the Attorney’s Representation

A lawyer must disclose [to a present or former chent] all

- information which may bear on the quality of his or her represen-
_tation.” A California case held that the state “work product”

statute never was 1ntended to shield an attorney’ s work product
~from the lawyer's own client when the client sues the lawyer. The
California court had “strong ethical public policy considerations
~ for concluding that the client has an absolute right of access to all

. work product generated by his attorney in representing the client's

interests.” The court stated that a “title theory” would be an im-
proper basis for denying dlscovery of an attorney" s work prod-

“A lawyer should use care not to destroy or dlscard mforma
- tion that the client may need, has not previously been given to the
clleny and is not otherwise readily available to the client, and

i

1 DEP T OFARMY. Reu 27-26. Lmu. Sﬂmcm Ruuss OF Pnov-us:orw. Cormucr FOR LAWYERS (l May 1992) [heremnﬁer AR 27-26] 1y CnT

*'Id, Rule 1.4 (Communication).
3 Id., Rule 1.4, Comment.

3 MopkeL RuLes oF ProressioNAL Conpuct. (1983).

¢ Elaine Reich, Beg Your Pardon, ABA JournaL, at 120 (Oct. 89).

? Platt v. Superior Court of San Dicgo County, 214 Cal. App. 3 (4th App. Dist. 1989).

) i !
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which the client may reasonably expect will be preserved by the * " :Restatement ( Third) of the Law Goveming Lawyers
lawyer.”® If the case is over or the lawyer has been fired, then, : o ' R e

under Army Rule 1.16(d), he or she must promptly surrender all The Amencan Law Institute (ALI) has tentatively approved

papers and property to which the client is entitled.® Army Rule the draft Restatemenr (Thzrd) of the Law Govermng Lawyers
1L 16(d) although clear, does not offer clear examples to guxde 'which states:

!awycrs
Massachusetts

At least one state’s rule attempts to explain a client’s rights.
Massachusett’s Disciplinary Rule 2-110(A)(4), for example, cov-
ers routine issues but:does not get to the issue of an: attomey 3
msultmg memotanda: »

An attorney must make available to a former
client, within a reasonable time following the
““client’s request for his or her file, the
follong' 5 ‘ "

() All papers, documents, and other materials
the client supplied to the attorney. The attorney

§58. Documents Relating to a Representation

(1) A lawyer must take reasonable steps to
safeguard documents in the lawyer's
possession relating to the representation of a
client or former client.

: (2) On request, a lawyer must allow a client -

or former client to:inspect and copy any
document poséesscd by the lawyer relating to
the representation, unless substantial grounds
exist not to do so.

(3) Unless the client or former client consents
to nondelivery or substantial grounds exist for

may at his or her own expense retain copies- T refusing to make delivery, a lawyer must
of any such materials. deliver to the client, or former client, at an

appropriate time, and in any event promptly
after the representation ends, originals and
copies of documents possessed by the lawyer
relating to the representation.

(b) All pleadings and other papers filed with
or by the court or served by or upon any party.

_The client may be required to pay any copying
charge consistent with the attorney’s actual N ,
cost for these materials, unless the client has R ) Notwnthstandmg Subsections (2) and (3),
already paid for such materials. . : . alawyer may decline to deliver to a client or

’ ' ‘former client an original or copy of any
document under circumstances permitted by

.- (c) All investigatory or discovery documents g 55(1) [concemmg Tiens)."

for which the client has paid the attomey’s out-
of-pocket costs, including but not limited to

medical records, photographs, tapes, disks, A“OmeyS. May Keep P e"-"‘”'a’ Files

investigative reports, expert reports,

depositions, and demonstrative evidence. The Attorneys routinely organize files and create memoranda, es-

attorney may at his or her own expense retain pccla]ly for their own protection.’? Such memoranda involve the

copies of any such materials. ‘ attomey-clnent relatlonshlp but not the client’s legal matters.

(d) If the attorney and the client have not G No Ethical Requirement to Deliver

“entered into a contingent fee agreement, the o Purely Personal Notes to a Client

client is entitled only to that portion of the ° PR : o

attorney’s work product (as defined in Ethically, Captain Coarse did not have to give up his purely
. paragraph (f) below) for which the client has personal notes to his client. Those personal notes, no matter how

paid.'® .crude, documented the attorney-client relationship but not any of

' ABA Informat Op. 1384 (1977).

? AR 27-26 supra note 1, Rule l 16 (Dechmng or Temunatmg chmsentzmon) Army Rule 1.16(d)'s provision that a lawyer may retain papers relating to a client to the
extent permitted by law invokes the common law retaining lien for unpaid legal fees and has no application to Army lawyers. )

10 ANNOT. LAW OF Mass., Sup. Jud. Ct. Rule 3:07, DR 2-110(A)(4) (LaWyers' Coop. 1994)."
" ResTATEMENT (THIRD) OF THE LAW GOVERNING Lawvers §58 (Tentative Draft Nos. 2-7, 1989-94).

E Organize files to reflect the flow of actmpcs Every shred of documentation, including informal notes on scraps of paper may be important. Ineffective Counsel
Assistance, 30 AM. Jur. TRIALS 668 (1983).
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his client’s legal matters. Captain Coarse’s notes were not part of
his work product created on the client’s behalf. The personal notes
(had not been given to hrrn by the client. They had not been served
_on him by any other party Thcy were not part of any. court s
‘pleadings or papers, and they were not part of any mvestlgatlon
conducted on the client’s behalf.

Dtﬁ"erent Resulr Involvmg ngatzon

R N |
: f N

The outcome WOuld be dlfferent had Captain Coarse been a
party to litigation alleging misconduct or incompetence. Then,
all memoranda would be discoverable ‘even'when made for the
attorney’s own use and protection. In litigation, nearly every-
thing is discoverable that might lead to relevant evidence. How-
ever, Captain Coarse was not himself a party to the litigation in-
volving his client. Therefore, because Captain Coarse was not at
that time obligated to comply with discovery rules or a court or-
der to produce documents, he could ethically withhold his per-
sonal memoranda from his client.

An Attorney s Personal Notes Do Not Belong i m aiv
RS : Client’s Ojﬁcml Ftle ER T N
e I AN s ! Lo e o)

" The best advice i is to avoid Captam Coarse's s1tuauon from

‘the statt. "'Attorneys should not p]ace raw,’ personal notes in’a

client’s official file. If personal notes do get into a client’s offi-
cial file, they should be removed as part of routine file mainte-
nance. NTTR ST
. it . Communicate Professionally . .. . -1;:
O O I DO L O TIPS TR S A

It never hurts to send a client a formal letter summarizing
phone conversations and advice—especially when the client ei-
ther misunderstands or refuses to accept legal counsel. An attor-
ney can.add an extra, professional touch by immediately tran-
scribing rough handwntten notes and mailing them to the client
in a letter. However, an attorney is only human, and should take
a cooling off period when he or she becomes angered by some-
thing the client said. Settle down before writing that letter! Mr.
Eveland. ‘

1. Resident Course Quotas o

Attendance at resident contmumg legal education (CLE)
courses at The Iudge Advocate General s School United States
Army (TJAGSA) is restncted to’ students who have confirmed
reservations. Reservatlons for TIAGSA CLE courses are man-
aged by the Army Training Requrrements and Resources System
(ATRRS), the Army-wide automated training system.” If you do
not have a confirmed reservation in ATRRS, you do not have
a reservation for a TIAGSA CLE course. "

* Active duty service members ‘arid civilian employ ees must
‘obtam reservauons through their dtrectorates of tralmng ir through
equivalent agencies. Reservists must obtdin reservations through
their unit training offices or, if they are non-unit reservists, through
United States Army Personnel Center (ARPERCEN), ATTN:
ARPC-ZJA-P, 9700 Page Avenue, St. Louis, MO 63132-5200.
Army National Guard personnel must request reservatlons through
ntherr unit training offices. : .« - T IR
i ' N i By ;" i R ’
When requestmg a reservatron you should know the follow-
ing:

TIJAGSA School Code—181

i T PRI B ST At ey AR e RN T
Course Name—133d Contract Attorneys SF-Eld e \4 e

Class Number—133d Contract Attorneys’ Course SF-F10

. . I S A A S A
To verify a confirmed reservation, ask your training office to

jprovide a screen print of the ATRRS R1 screen showing by-name .
reservations.

%00 CLENews

2. TJAGSACLE CourseSchedule oo

""‘ (tr,L '~.‘ T [

il ‘ E 1996 : | 'I‘I;l :.:,l:,
July 1996 A
1-3 July: . : Professronal Recrumng Tralnmg
S Semmar SRR RL NS
1-3 July:t 27th Methods of Instructlon Course
S A (5F-F70) ) ’
8-12fully":‘ - ' 7th Legal Admrmstrators Course
(TA-550A1).
cononnd el s e b BTN AL A
8 July- = - 140th Basiq Course (5:2"[-(220).
13 September: g e e '
22-26‘July:‘ Ceafis lFlsca] Law Off—Slte (Maxwell AFB)
(SF-12A). e
24-26 July:

Career Servicés Directors Conference.
Kl tro? " " Ak . . ; .’j o Ed

29 July-9 August: = 137th Contract Attomeys Course .
oo IOt I ,J!‘j (SF-FIO) u

. 29 July- .
8 May 1997

< : 45th Graduate Course (5-27-C22). -

Sl PR

30 July 2 August 2d Mrhtary Justice Managers Course
(5F-F31)
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August 1996

Ly
i

14th. Federal  Litigation Course
(SE-F29).

12-16 August:

12-16 August: 7th Senior Legal NCO Management

Course (5 1 2-71 D/40/50).

19-23 August: 137th Senior Ofﬁcers' Legal Orientation

Course (SF-Fl)

19-23 August: 63d Law of War Workshop (5F-F42)

26-30 August: 25th Operatlonal Law Seminar
(SF-F47).
September 1996
4-6 September: ~ USAREUR Legal Assistance CLE
(5F-F23E).

2d P‘rbc‘ti-reme;nt Fraud Course .
(SF-F101).

9-11 September:

9-13 Septembéf: USAREUR Admmlstratwe Law CLE
-’ - .(SF-F24E). v

16-27 September: - 6th Criminal Law Advocacy:Course

(5F-F34)=. ’

3. Civilian Sponsored CLE Courses

June 1996 4
6&7,UT: 6th Annual Conference on State and
Federal Appeals, Austin, TX
July 1996
21-26, APA;

3 lst Annual Semmar/Workshop
New Orleans, LA ;

For further information on civilian courses, please contact the
institution offering the course. Addresses of sources of CLE
courses are as follows:

AAJE: American Academy of Judncxal Educatlon
1613 15th Street, Suite C
Tuscaloosa,AL 35404
(205) 391-9055

ABA: American Bar Association
750 North Lake Shore Drive -~
Chicago, IL 60611
(312) 988-6200

ALJABA:

ASLM:
<"1 7 Boston University School of Law

CCEB:

CLESN:

ESL:

FBA:

GICLE:

GII:

GWU:

Berkeley, CA 94704 S
: (510) 642-3973 ‘ T

-American Law Institute-

American Bar Association

Committee on Contmumg Professional
Education

4025 Chestnut Street

Philadelphia, PA '19104-3099

(800) CLE-NEWS (215) 243-1600

American Society of Law and Medicine

765 Commonwealth Avenue

- Boston, MA 02215
(617 262-4990

' Continuing Education of the Bar

University of California Extension
2300 Shattuck Avenue

Computer Law Association, Inc.
3028 Javier Road, Suite 500E
Fairfax, VA 22031

(703) 560-7747

CLE Satellite Network

920 Spring Street

Springfield, IL 62704

(217) 525-0744 (800) 521-8662.

Educational Services Institute

5201 Leesburg Pike, Suite 600

Falls Church, VA 22041-3203

. (703) 3792900

Federal Bar Association
1815 H Street, NW., Suite 408

~ Washington, D.C. 20006-3697

(202) 638-0252

' Florida Bar'
‘650 Apalachee Parkway

Tallahassee, FL 32399-2300
(904) 222- 5286

The Institute of Contmumg Legal Education

'P.O.Box 1885

Athens, GA 30603

«.(706) 369-5664

Government Institutes, Inc.

966 Hungerford Drive, Suite 24 17~
Rockville, MD 20850

(301) 251-9250

"+ Government Contracts Program

The George Washington Umversnty
National Law Center

2020 K Street, N.W., Room 2107
Washington, D.C. 20052

(202) 994-5272
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IICLE:

LRP: «

LSu:

MICLE:

MLIL

NCDA:

NITA:

NIC:

PBL

PLL:

Nlinois Institute for CLE

12395 W. Jefferson Street

. Springfield, IL 62702
(217) 7872080

i

LRP Publrcanons

.~ 1555 King -

Street, Suite 200
. Alexandria, VA 22314 v
(703) 684-0510 (800) 727- 1227

Louisiana State Umversrty
Center of Continuing Professional
Development

Paul M. Herbert Law Center
Baton Rouge. LA 70803 1000
(504) 388-5837 Cr

Institute of Conunumg Lega] Education
1020 Greene Street

- Ann Arbor, MI 48109-1444 :
(313) 764-0533 , (800) 922-6516.

Medr-Legal Institute -

15301 Ventura Boulevard, Suite 300
Sherman Qaks, CA 91403

(800) 443-0100 '

;- National College of District Attorneys

Uriiversity of Houston Law Center
.. 4800 Calhoun Street

Houston, TX 77204-6380

. (M13) 747-NCDA

National Institute for Tnal Advocacy
1507 Energy Park Drive :
. St. Paul, MN 55108

- -(800) 225-6482 (612) 644-0323

in (MN and AK).

National Judicial College
Judicial College Building

. University of Nevada

Reno, NV 89557
(702) 784-6747

[ 4 : b
New Me)uc:o T nal Lawyers Assocrauon
P.O.Box 301 -
Albuquerque, NM 87103
(505) 243 6003

Pennsylvama Ba.r Instrtute

104 South Street

P.O. Box 1027 .
Harrisburg, PA 17108-1027
(800) 932-4637 (717) 233-5774 -

Pracusmg Law Instltute

1810 Seventh Avenue -

"New York, NY 10019
(212) 765-5700

TBA: Tennessee Bar Association
3622 West End Avenue
‘i Nashville, TN 37205
.(615) 383-7421

v TL8T Tulane Law School

‘ Tulane Umversrty CLE
8200 Hampson Avenue, Suite 300
New Orleans, LA 70118 )
(504) 865 5900 ' -

UMLC: University of Miami Law Center

" P.O. Box 248087 .
Coral Gables, FL 33124
:(305) 284-4762 -

UT: The University of Texas School of Law
Office of Continuing Legal Educatwn
727 East 26th Street g
Austin, TX 78705-9968

Ly

4. Mandatory Continuing Legal Educatlon Junsdxctions
and Reporting Dates

,, JJLI'IS.d.!Q.tlQL! Rmﬂ.u.M&nt_

| Alabama** ‘ 31 December annually
Arizona ;- -+ 15 September annually
Arkansas 30".11 urre anrrually
California* * 1'February annually
Colorado Anytime within three-year period
Delaware 31 July biennially |
‘Florida** - Assrgned month triennially
Georgia 31 January annually
Idaho Admission date tnenmally |
Indlana | - | 31 December annually
Iowa 1 March annually

' Kansas} ‘u k 30 days after program
Kentucky 30 June annuaily '

" Louisiana** N 31 Jaﬂﬁary annually
Michigan 31 March annually
Minnesota - 30 August triennially
Mississippi** lAugust annually
Missouri 31 July annually
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Montana | ;l March ‘annually

Nevada R rl'March’annually

New Hampshlre** T Anlgustannnally .

New Mexico prior to 1 April annually

North Carolina** .. - 28 February annually

North Dakota 31 July annually

Ohio* " 31 Ianuary blenmally

Oldahoma*f . _ 15 February annua]ly ’

Oregon .Anmversary of date of birth—new
‘ " admittees and reinstated members

report after an initial one-year period;
 thereafter triennially
Pennsylvania*"l | 30 days after program
Rhode Island - 30 June annually

South Carolina** 15 January annually

Tennessee* 1 March annually

Texast | ) ‘;31 December annual]y

Utah . ... - End of two year compliance period -, .
Vermont 157 ulTy biennlally |

Viréinia J . o -3‘0‘ June annnally“ ‘ B
Washingon o ;;31 J‘_am’:aryj trlennlally e
West Vlrgnma N _\;(31 Julyantnually“ :
Wisconsm* . 1 Fehruary annually

Wyommg | V -30 January annually

* Military Exempt ot S sy

** Mrlltary Must Declare Exemptlon
For addresses and detalled lnformatlon. see the February 1996
issue of The Army Lawyer. ,

~*Current Material of Interest . ... .,

1. TJAGSA Materials Available Through Defense .
Technlcal Informatlon Center

Each year, TIAGSA pubhshes deskbooks and materials to
support resident instruction. ‘Much of this material is useful to
judge advocates and government civilian attorneys who are un-
able to attend courses in their practice areas. The School receives
many requests each year for these materials. Because the distri-
bution of these materials is riot in the School’s mission, TTAGSA
does not have the resources to provide these publications.

To provrde another avenue of availability, some of this mate-
rial is available through the Defense Technical Information Cen-
ter (DTIC). An office may obtain this material in two ways. The
first is through a user library on the installation. Most technical
and school libraries are DTIC “users.” If they are “school” li-
braries, they may be free users. The second way is for the office
or organization to become a government user. Govemment agency
users pay five dollars per hard copy for reports of 1-100 pages
and seven cents for each additional page over 100, or ninety-five
cents per fiche copy. Overseas users may obtain one copy of a
report at no charge. The necessary information and forms to be-
come registered as a user may be requested from: Defense Tech-
nical Information Center, 8725 John J. Kingman Road, Suite 0944,
Fort Belvoir, VA 22060-6218, telephone commercral (703) 767-
9087, DSN 427-9087.

e .
TN

Once registered, an office or other organization may open a
deposit account with the National Technical Information Service
to facilitate ordering materials. Information concerning this pro-
cedure will be provided when a request for user status is submit-

“Users are provided biweekly and cumulative indices. These
indices are classified as a single confidential document and mailed
only to those DTIC users whose orgamzatlons have a facility clear-
ance. This will not affect the ability of rganizations to become
DTIC users, nor will it affect the ordering of TIAGSA publica-
tions through DTIC. All TIAGSA publlcauons are unclassified
and the relevant ordering information, such as DTIC numbers and
titles, will be published in The Army Lawyer. The following
TIJAGSA publications are available through DTIC. “The nine-
character identifier beginning with the letters AD are numbers
assigned by DTIC and must be used when ordering publlcatlons
These publications are for govemment use only.

Contract Law
AD A301096 Government Contract Law Deskbook vol 1,
JA-501-1-95 (631:pgs).
AD A301095" ' - Government Contract Law Deskbook, vol. 2,

JA-501-2-95 (503 pgs)
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AD A265777 Fiscal Law Course Deskbook JA-506-93

“7 PES)

yiti

LB

Legal Asslstance
AD B092128

viJAGS-ADA-85-5 (315 pgs).
AD A263082-- '’ i Real Property Guide—Legal Assistance,
IA261.93 @99 ).

lll'“ !.\‘ 1‘: ‘!"

*AD A281240  Uniformed Services Worldwide Legal Assns-
tance Directory, JA-267-96 (80 pgs)."

AD B164534 v~Notanal Guide, . JA-268—92 (136 pgs’) """"

AD A282033 Preventlve Law, JA 276-94 (221 pgs)

AD A303938 Soldlers and Sailors Civil Rellef Act Gulde,
JA-260-96 (172 pgs). T

AD A297426 Wills Gmde, JA-262-95 (517 pgs)

AD A268007" . Family Law Gunde. JA 265 53 (589 ogis)

AD A'2807k2';’ B ‘Ofﬁce Admmlstration Gmde, JA 271-«94
(248 pgs).

AD'A283734 - ~Consumer Law Guide, JA-265-94 (613 pgs). -~

ADA289411  Tax Information Series, JA 269-95 (134 pgs). i -7

AD A276984 Deployment Guide, JA-272-94 (452 pgs).

75507 A1r Force All S;ates Ineome Tax Gi.ude, l‘\pnl

AD A275507 .

ol 19950 e FRRIEIRE TR FE OO

[
N

EHITES

ALY L T Ay [FIS LA
Administrative and Civil Law R

AD A285724 , .Federal Tort ClaimsAct JA 241-94 (156 pgs).

AD A301061 N Envnronmental Law Deskbook, JA-234-95
SIS (268 pgs) ,' VTS (IR I OOt

ADA298443 Defenswe Federal ;ngation, JA 200 95

Ve (846pgs) ' i‘v!r,n Lo Tl
'. |l A Y oy ! "
AD A255346 P Reports of Survey and Lme of Duty Deterrm
ST . (i . nations, JA- 231792 (89 pgs). . _

s i ‘{I!i. HETel S DTS Ed SRR G s
AD A298059 Govemment Informatlon Practlces. JA«235-95
(326 pgs)
AD A259047 AR 15 6 Investlgatlons, JA- 281 92 (45 pgs)
e Jonn s e Taaoin o “ SEary
(zv rLaborLaw i
ADA303539 .,

.. The Law of Federal Employment, JA-210-96
(312 pgs) 1

USAREUR Legal Assnstance Handbook ‘

AD A291106 The Law of Federal Labor-Management Re-:

latlons, JA-211 94 (430 pgs).

IR R BT

Developments, Doctrme, and Literature

. § .i-”,-Y‘
L - IR TR

AD A254610 Mllltary Cltatlon Fifth Edmon JAGS DD 92

(18pgs) SO S T L
- Criminal Law ER Y

*AD A302674 Crimés and Defenses Deskbook, JA:337-94
(297 pgs). -

ADA302672  Unauthorized Absences Programmed Text
“JA-301-95 (80 pgs).”

*ADA302445  ‘Nowjudicial Pusisiment, JA-330-93 (40 pgs).

*AD 302312 ", , Senior dﬁicers Legal Orientation, JA-320-95

o , (297 pgs) .
AD A274407 Tnal Counsel and Defense Counsel Handbook.
- JA-310-95 (390 pgs).
AD A274413 United States Attorney Prosecutions, JA:338+

93 (194 pgs).
International and Operational Law

Operational Law Handbook, JA-422-95

AD A284967
i (458 pgs).
Reserve Affairs
AD B136361 " Reserve Component JAGC Personnel Pohcnes
Handbook, JAGS-GRA-89-1 (188 pgs).
TR TEAU T YT Ot ERTCTIEAY S

The following. Umted States Army Crumnal Investlgatlon
Division Command pubhcatton also is available through ;

DTlC R T LV I T S SRS T N BT
AD A‘145966“ | C.riminal lnvesﬁgations ‘Violation of the.
.U.8.C. in Economic Crime Investigations, |
'USACIDC Pam 195-8 (250 pgs)
1 ¢ gf t : :
*lndicates new pubhcatlon or revnsed edmon o
2. Regulatlons and Pamphlets li, B

ll ! :
a Thafollawzng pmwdes p#or;)nanon on how to obtam Manu-
als for Courts- Mamal DA Pamphlets, Army Regulattons, F ;eld
Manuals, and Trammg C:rcu.’ars e . .
(l) The Umted States Army Pubh::atmns Distn-:. e
*¢i - bution Center (USAPDC) at Baltimore, Mary-: .
-7 o rland, stocks and distributes Departmentofthe i+~
t oot Army publications and blank forms that have .
. Army-wide use. Contact thé USAPDC at the gL
following address: SANTEE
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.. Commander . - ..onen

U.S. Army Publlcatmns
Distribution Center

2800 Eastern Blvd
BaltImore, MD 21220-2896

eyl

(2) Units must have publlcauons ;accounts to use

b. The uniis beloyv are authonzcd publlcauons accounts with

any part of the publications distribution sys-

tem. The following extract from Department .

of the Army Regulation 25-30, The Army Inte-
grated Publishing and Printing Program,
paragraph 12-7c (28 February 1989),is pro-
vided to dssist Actnve, Rcscrve. and Natwnal
Guard units v

the USAPDC.
(1) Aétive'Anny‘é’«v o e Lab % ("".1‘

Tl

! “above may have a pubhcatlons ac-'

(a) Units orgamzed undera PAC. APAC
that s suppons battalibn-size uhits will
request ‘a ‘consolidated publications
account for the entire battalion ex-
cept when subordmate umts in lhe
battalion are - geographically remote
To establish an account, the PAC will
forward a DA Form 12-R (Request
for Establishment of a Publications
Account) and supporting DA 12-se-

‘::iries forms through their DCSIM 'or -

= 1 DOIM, as appropriate, to the Balti-« -
more USAPDC, 2800 Eastern Bou-+ -
levard, Baltimore, MD 21220-2896.
The PAC will manage -all accounts
established for the battalion it sup-
ports. (Instructions for the use of DA
12-series forms and a+ re‘producible
copy of lhe fon'ns appear in DA Pam

;‘:25 33) s r:-':a'z';-v:“i. |

"'('b) Units not organized under a PAC ; osidh o

TR EN

Units that are detachment sizé and

~ “count. Toestablishan account, thése’
" units 'will submit a DA Form 12-R

" and supporting DA '12-series forms
*through their DCSIM or DOIM, as* .~ "

“ ‘appropriate, to the Baltimore

' USAPDC, 2800 Eastern Boulevard, ' "'

. ‘BaltImore, MD 21220-2896

(c) Staff sections of FOAs, MACOMs, in; . -
stallations, and combat divisions.
These staff sections may establisha - -
single account for each major staff
element. To establish an account,
these units will follow the procedure
in(b)above. : .. .. o :

(2) ARNG units that are company size to State ad-

Jutants general. To establish an account, these
units will submit a DA Form 12-R and sup-

porting DA 12-series forms through their State

adjutants general to the Baltimore USAPDC,
2800 Eastcrn Boulcvard Balumore, MD
21220—2896 o :

(3) USAR um'ts thar are campanj kize and abave

- ..above. To establish an account, these units

and staff sections from division level and

will submit a DA Form 12-R and supporting .. ro “

DA 12-series forms through their supporting

5 Zinstallation and CONUSA to the Baltimore
~USAPDC, 2800 Eastern Boulevard Balti-
more. MD 21220-2896. .

i (4) ROTC elements To establish an- account ;
- +..ROTC regions will submit a DA Form 12-R
- and supporting DA 12-series forms through
their supporting installation and TRADOC - .

DCSIM to the Baltimore USAPDC, 2800
Eastern Boulevard, Baltimore, MD 21220-
2896. Senior and junior ROTC units will sub-
mit a DA Form 12-R and supporting DA 12-
series forms through their supporting installa-
tion, regional headquarters, and TRADOC
DCSIM to the Baltimore USAPDC, 2800
Eastern Boulevard, Balt\more, ‘™MD 21220-
2896 :

Units not described above also may be authorized accounts. To
establish accounts, these units must send their requests through
their DCSIM or DOIM, as appropriate, to Commander, USAPPC,
ATTN: ASQZ-NV, Alexandria, VA 22331-0302.

c. Specific instructions for establishing initial distribution
requirements appear in DA Pam 25-33.

I your unit does not have a ‘ccpy of DA Pam 25-33, you
may request one by callmg the BaltImore USAPDC at (410)
671-4335.

(1) Units that have established initial distribution

requirements will receive copies of new, re-
vised; and changed pubhcauons as soon as
they are printed.

(2) Units that require publications that are not on

(3)

their initial ‘distribution ‘list can requisition
publications using DA - Form 4569. " All DA
Form 4569 requests will be sent to the Balti-
more USAPDC, 2800 Eastern Boulevard,
Baltimore, MD 21220-2896. You may reach
this office at (4 10) 671-4335.

Civilians can obtam DA Pams through the
National . Technical Information Service
(NTIS), 5285 Port Royal Road, Springfield,
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YA 22161. You mayreachthls office at (703) o
487-4684; . il v’ ‘1 R

LU ,’T--S Dot ST N Bp

1.

(4) Alr FOrce 'Navy, and Ma.nne Corps Judge ‘ad-
vocates ‘can ’request up to ten coples ‘of DA
Pams by writing toUSAPDC ATTN: DAIM:
APC-BD, 2800 Eastern Boulevard, Balumore,
Maryland 21220-2896. You may reach this
ofﬁce by telephone: at (410) 671-4335 EHEACEER
ARRTIRULEE SASPATIE Yo A LA T
3. The Legal Automatlon Army-Wide Systems Bulletm
Board Service ‘ ‘ Froe

HALE TR L

flf‘{i

a. The Legal Automatlon }\rmy-Wide Systems (LAAWS)
operates ah ‘electronic online’ lnformatlon service (often referred
to as a BBS) primarily dedicated to'sérving the Army legal com-
munity in providing Army access to the LAAWS Online Infor-
mation Service;, while also‘providing DOD-wide access.. Whether
you have Army access or DOD-wide access, all users will be able
to download the "I'JAGSA publfcauons that are avallable on the

LAAWS BBS. " T PN S H TSR S S RF e B

41‘

m Access to the LAAWS pn-ltne Informauon
Servnce (OIS) is currently rcstncted to the fol-
lowing;indjviduals, (who cap sign on by
dialing commercial (703) 806-5772, or.DSN -
656-5772 or by using the Internet Protocol ad- -
dress 134.11.74.3 or Domain Names

¢T 1, laawsbbs@otjag.army.mil): '

ey Yo ediell

E“‘ lu 2 'f-“" PR B T30 SRR FELA S S SRS SRS S AEI
MOEEEN ) ) Actlve Army, Reserve, or. Natronal i ‘l ol
Guard (NG) judge advocates, .+« -i1707 o) 1,

ol (B)“Actwe, ReServc, or NG Army Legal T
Administrators and enlisted person- - ¢ v
nel (MOS 71D),

) : »
B =T ¢ :‘.:‘.'z':‘!f ﬁ.' AR L L T

{”'i)

(c) than attomeys employed by the S
Department of the Army, T
SEAEIPIOTR Ot I 12 i SHESEIP ST B R B
(d) Civilian legal support staffemployed L
. by the;Army.Judge; Advocate :;
General's Corps, B I TR T R
(e)s Actorneys (military; or civilian).em-::T ki !
11;ployed. by gertain: »supported DOD..
; 1 iagencies, (e.g., DLLA, CHAMPUS ;.
-irt: ‘DISA, ‘Headqua,ners Services Wash-. <.,
o INgEOR)y el CONT DU
M HSRTIN '-':
(f) All DOD pcrsonnel Hehlmg)wnh 2hl
military legal issues; ,
RN RIS R Ft AR SRR B SEPH 3y S E R B E M I F O
1(g) Individuals with'approved, uwnttenr o
J.1-{exceptions to the accéss policy, .1« i

r

SOLDTU G, ki

(2) Requests for exceptions 10 the access pohcy ‘
should be submitted to: ’1 '

e Ty g T

LAAWS Pro_;ect Office -
CYATTN: OIS Sysop™' " *
9016 Black Rd., Ste 102
s 'Fort 'Belvoir;‘-VA 22060-6208 17 i #htl {0

I L 1A IWRES LI 1) RS E N H U I ST A S0
c. Telecommunications:setups areasfollows A
S TAUREEIRTS NV W 4 YOO ARE SRS TR vt H

. 'Ihe telecommumcatxons conﬂguratxon for
termmal mode js:; 1200 to 28,800 baud; par-
jty none; 8 bits; 1 stop bit; 1 ‘full duplex; Xon/
" Xoff supported VT100/102 or ANSI termi-
nal emulation. Terminal mode is a text mode
o whxch is seen in  any. communications apph-‘:,.,
" Zation other thar World Group’ Manager

RN P NS b
(2) The telecommunications configuration' fOr (W
World Group Manager is:

Miodein sctup: 130010 28,800 baud
(9600 OF MOrE | recommended)

Novelle” LAN setup SeﬁVer' '
LAAwsBBs (Available ih"NCR -

Pn‘ly) SRHIRETCN

‘‘‘‘‘‘

’I‘ELNET setup Host 134 11»?74 3
(PC must have Internet capablhty)

WS AT L D O
3) The telecommunicanons for: ,TELNETI
Internet uccess. for users not-using:World
Group Managerist:- -0 v 0 T
R TR AN F LR TS IO 2,.'(3:{‘.';.'
IP Address = 134.11.74.3 -
Sl ool s e :_»*w"f ;
Host Name = laawsbbs@ :
otjag armymll Lot i, -:’ ‘
£l DEETIME TS FL ITT e RPN
After signing on, the system greets the user wnth an opening
menu, Users need only choose menu options to access and down-
load desired publications. The system will requjre new users to
answer a series of qqesuons whlch are reqmred for datiy use and
statistics of the LAAWS pIS Once users have completed the
initial questlonnalre. they are requn'ed to answer one of two ques-
tionnaires to upgrade theu' access leyels Therc ts one for attor-
neys and one, for legal support staff Once these questtonnalres
are fully completcd the’ user’s. access is 1mmedrately increased.
The Anny Lawyer will pubhsh mformauon on new pubhcahons

........

"h N

d. Instructions for Downloading F iles fmm the' LAAWS OIS.

) Termlnaf Usch PR A TROERE LA

+ 114 PO S VEE AR w4 18
(a) Log ‘onto the LAAWS OIS usmg
"Procomm Plus, Eriablé; or some other °
communications apphcatxon with the
communications' conﬂguranon out-
lined in paragraph c1 or ¢3.1-
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(b) If you have never downloaded be-:«: -
fore, you will need the file decom-
.- pression utility program that the -
: LAAWS OIS uses to facilitate rapid
,transfer over the phone lines. This
program is known as PKUNZIP. To

(10) The next step will dependon -

your software. lfyou are us- .

YT s ing & DOS yersion of Pro- -
comm, you will hit the
. “Page Down” key, then select

the’ protocol again, followed AN

L~ again to ‘search the current options by whlch | yOU may scan the -
L (NEWUSER) library. ‘ file libraries.
(7) Scroll down the list until the (&) Press the “Clear” button.
| _file you want to download is
i * -highlighted (in this case (f) Scroll down the list of libraries until
' PKZ110.EXE) or press the you see the NEWUSERS library.
letter to the left of the file e
l " name. If your file is not'on! . TiL (g) Chck in the box next to the
‘ “the screen, press Control and NEWUSERS hbrary An X should
N together and release them : xappear. .'.‘ T ’
to see the next screen. :
vin s The Tiwn (h) Cltckon the ‘1..|st Files” button,
(8) Once your- file is hlghllghted
+ press Control and D together (l) When the llst of file appears, high-
b ‘to download the ‘highlighted : light:the file you are looking for (in
file. “t : this case PKZ110.EXE).
. {9) *You'will be given'a chanceto. : .-’ 0) ’Click ‘on the"“Downloa'd" button. © -
.+ choose:the ‘download proto-
col."If you are using a 2400 - (k) Choose the dlrectory you want the
4800 baud modem, choose * file to be transferred to by clicking
i-option “1", If you are using a on it in ‘the window with the list of
i+ 9600 baud or faster modem, i directories (this works the same as
: - you may choose “Z” for any other Windows application).
|~ ZMODEM. Your software Then select “Download Now.”

download it onto your hard drive take =

‘the followmg acttons

: (l) From the Mam (Top) menu,
"+ choose*L"” for File Libraries.

i:/(2): Choose “S™ to select a library, - i

-~ (3) Type “NEWUSERS” to'seléct:

o %:(4): Ch@bsé"F' to find the file you'

Press Enter.

HitEnter

i"''the NEWUSERS file library.

“‘Press Enter. "~

AR are [ookmg fon;' Press Enter.

(5) Choose “F” to sort by ﬁle

(6

. 'may not have ZMODEM ; ..

A

name Press Enter. ok

Press Enter to ‘start at the be-

‘ gmmng of the list, and Enter

available to it. If not, you can
use YMODEM. If no other

~options work- for .you, s:{

XMODEM is your last hope.

bya ﬁle name Other software ‘
a , vanes t :

( Il ) Once you have completed all
the necessary steps to down

- load, your computer and the
' _BBS take over until the file is
" on your hard disk. Once the
transfer is complete. the soft-
‘ware will let you know in its
. own spectal way ‘

(2) Client Server Users.

(a)-Logontothe BBS. -« " /- v

(b) Cllck on the "Flles" button

(c) Click on the button w:th the plcture L

.of the diskettes and n magmfymg o
“'glass. S

(d) You will get a screen to set up the

(m) From here your eomputer takesover.’ ", !

(n) You can contmue workmg in World
Group while the file downloads.
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(3) Follow the above list of directions fo: down- Y
load any files from the OIS substltutmg the:
appropriate file name where appllcable £t

i H [T N

e. To use the decompressrqn program. you wrll have to de-
compress , or “explode,” the program itself. To accompllsh this,
boot-up into DOS and change into the dlrectory where you down-
loaded PKZ110.EXE. Then type PKZ110. The PKUNZIP utility
will then execute, convertmg its files to usable format. When it
has completed this process, your hard dnve wrll have the usable,
exploded version of the PKUNZIP utihty program. as well as all
of the compression or decompresswn ut'htles used by the LAAWS
OIS. You will need to move or copy these fi les into the DOS
directory if you want to use them anywhere outsrde of the direc-
tory you are currently in (unless that happens to be the DOS di-
rectory or root directory). Once you have decompressed the
PKZ110 file, you can use PKUNZIP by typing PKUNZIP
<filename> at the C:\> prompt.

4. TJAGSA Publications Available Through the LAAWS: -}

BBS
grihi oA i, e {0
The following is a current llst of TJAGSA publlcatlons avail-
able for downloading from the LAAWS BBS (Note that the date
UPLOADED is the month and year the file was made available
on the BBS; publication date is available within each- publica-
tion):
[ 1300 A U PO LIRSS SR £

o~ f‘ - R - T i‘

RESOURCE.ZIP May 1996
-~ ance Reésources, May 1996.

ALLSTATE.ZIP January 1996 \::1995 AF Al States Income!
, s Tax Guide for use with 1994
state income tax retums.
oy January 1995 )

i !‘- i SR n‘ AR 4
June 1990 Army Lawyer/lertary Law
Review Database ENABLE
it 72,15,/ Updated - through the
‘ 1989 Army Lawyer Index. It
-z -y rincludes a menu system and
vitoo1 o' ran-explanatory ‘memoran-
. flir, ARLAWMEM.WPF.

ALAW.ZIP

BULLETIN.ZIP January 1996 i List of educational tele:

vision programs maintained

~ ! g woyin the video information

IO nhbrary at TIAGSA of actual

T /i classroom instructions pre-

i =y :sented ‘at;the school and

Lot oo video productions, Novem-
“oeeih i ber, 19930 e '

+A:Guide to Child Support

" Enforcement Against Mili-

r,.;,.:“;" . »LW “tary Personnel February
b ,1996 RSN

CHILDSPT.ASC February 19965‘

SU T (D)

A Listing of Legal Assist-

NAME

CHILDSPT.WPS

DEPLOY.EXE

FTCA.ZIP

FOIALZIP

FOIA.2.ZIP

FSO 201.ZIP

JA200.ZIP
JA210DOC.ZIP

JA211DOC.ZIP

JA231.ZIP

JA234.Z1P
JA235.ZIP

JA241.ZIP

JA260.ZIP

‘ October 1992

J‘ lﬂ

.UPLQADED " DES.C_RE’_'H_QN
February 1996 A’ Guide’ to Chlld Support
- Enforcement Agamst Mili-
‘ tary Personnel February

1996, 1

b L

March 1995 Depldyment Gulde ‘Ex-
cerpts.  Documents were
22y created in'Word Pérfect 5.0
»=o1v i+ and zipped into executable

file. RET R EE e

. Federal Tort Claims Act,
August 1994, 711

January 1996 .

January 1996 . -Freedom of Information Act

v Ouide-and Privacy Act

' Overview, September 1995.

January 1996 : Freedom of, Informzrtlon
’ Act Guide and Privacy Act
Overvrew, September 1995,

Update of FSO Automatwn

Program. 'Download to hard

., -only source disk, unzip to

-t ., floppy, then A:INSTALLA
oy, OB lNSTALLB

Tanuary 1996~ Defensive Fedecal Litigaion
: ;o August 1995, . .-,
(".E‘[U/ L T

May 1996 ;. Law of Federal Employ-
.. -ment, May 1996,

May 1996, . Law of Federal Labor-Man-
! .. . agement Relations, May
fre 1996

January 1996 Reports of Survey and Line

- .of Duty Determinations—
. Programmied Instruction,
.-September. 1992 in ASCIl
text. ;

January 1996‘ » 1 Environmental-Law Desk-
s Lo ibook,Volumes T and I,
Tr September 1995 v

(SRR LS SR 1 5 o . J

January 1996 Gwemment Information
- Practices 'Federal Tort
o Clarms Aet. August 1995.
January 1996 A Federal Tort Clalms Act,
fi. August 1994 e
January 1996 Soldrers & Sarlors Civil

[EAS PO N ¥

Relief Act, January 1996.
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JA261;ZIP SR

1a262.21p

JA265A.ZIP

JA26SBZIP

JA261.ZIP

JA268.ZIP

JA.ZIP

JA272.ZIP

JA274.ZIP

JA215.ZIP -

JA?76.ZIP

JA281.ZIP

JA301.ZIP
JA3102ZIP
JAR0ZIP

JA330.ZIP

'October 1993

January 1996

January 1996

' January 1996
. January 1996
' January 1996
. January 1996

' January 1996

| March 1992
August 1993
" January 1996
January 1996‘_‘

‘January 1996
‘January 1996

January 1996

January 1996

,,,,,

Legal Assistance Real Pro-

perty Guide, March 1993,

Legal Assistance Wills
" Guide, June 1995, - v

Legal Assistance Consumer
Law Guide—Part I, June

1994, . [N Y

Legal Assistance Consumer

Law Guide—Part II, June‘

1994,

Uniform Services World

wide Legal Assistance Of-
 fice. Dlrectory. ‘February
1996.

Legal Assistance Notarial

,Guic!e. April 1994 SRTT

Legal Assistance Office
Administration Guide, May

:‘*1?94.‘» ’

Legal Assistance Deploy-
ment Guide, February 1994.

" Uniformed Services Fortner

Spouses Protection Act Qut-
line and References.
November 1992 o

0y
Model Tax Assistance Pro-
gram, August 1993,

"'Preventive Law ‘Series, De-

cember 1992,

15-6 Investigations, Novem-v

-ber 1992 in ASCII text. :i

Unauthorized Absences Pro-
grammed Text, August
1995, LR

Trial Counsel and Defense
Counsel Handbook, May
"1995; . TS LT

Senior Officer’s Legal Ori-
‘entation Text, November
- 1995,

‘Nonjudicial Punishment

Programmed Texkt, August
1995 ot an

NAME

JA422.ZIP

Gl E

JASO1-1.ZIP
JASO1-2.ZIP ., March 1996

JAS01:3ZIP

JAS01-4.ZIP -

LY s L
et Bl

JAS501-5.ZIP

i,

AP

JA501-6.ZIP

: Ly
AP R O A

JAS01-7.ZIP

LR PR TR

“January 1996

May 1996

tMarch 1996

e UPL OADED . DESCR]
119.337‘.‘zn>

Crimes and Defenses Desk-
book, July 1994,
OpLaw Handbook, June

e 1996,
“ March 1996

TJAGSA Contract Law
Deskbook Volume 1, March
1996.

k .TJAdSA Contract. Law

Deskbook, Volume 2, March
1996.

TJAGSA Contract Law
Deskbook, Volume 3, March

1996

TIJIAGSA Contract Law
Deskbook, Volume4 March

1996, :

Dbl

March 1996
" < ""Deskbook,Volume 5, March

" March 1996

March 1996

T

.March 1996

SRS RIS B

JASO1:9.ZIP -

SRR
JAS06.ZIP
JAS08-1.ZIP

R LR

JAS082.ZIP

R

JAS0S-3.ZIP

de 2t

1JA509-1 ZIP

[ SRS S

PR I

‘January 1996
L ..., Quisition Course Deskbook

~"March 1996 -

(R ¥

January 1996

Jarluars";l996

January 1996

January‘l996"
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TIAGSA Contract Law
1996.

TIJAGSA Contract Law

.. Deskbook, Volume 6, March

1996.

TIAGSA Contract Law
e Deskbo_ok, Volume7 March

1996.

..TIAGSA Contract Law
" 'Deskbook, Volume 8, March

1996.

“'TJAGSA Contract Law

Deskbook, Volume 9, March
1996.
'Fisc‘al Law Ccurse l-)esk-’
book, May 1996.

MRS B

Gorernment Mater‘ielv Ac-
quisition Course Deskbook,

Part1,1994,

Government Materiel Ac-
‘Part 2, 1994,
Govemrnent Materiel Ac-
-quisition Course Deskbook,
Part 3, 1994.

‘Federal Court and Board
Litigation Course, Part 1,
1994,
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LUAS09-2.ZIP- 1t Janvary. 1996, -

bl Aoad

«»[Federal, Court and -Board
thlgauon Course, Part 2,

o 1994. . L
sopl olu ot e '\:‘21 gl vep ERNE RSN
1JA509-3.ZIP January '1996  Federal Court and Board
ST I RS ES NS VA =~ Litigation Coutse, Part 3,
v ey ne e 1994.
1JA509-4.ZIP  January 1996  Federal Court and Board
R R AR * . Litigation Course, Part 4;
[ ol men el 1994.

S v .
1PFC-1.ZIP " January 1996 _, Procurement Fraud Course.
,j . : ;J:r r‘:r‘ /. o March 1995 Hiw ]\ Ca
[1760 SRR ORI FE A RS A e SR TR
UL ‘
1PFC-2.ZIP January 1996  Procurement Fraud Course,
e gupeo netoetr o Marcha995 g g
AR S IR vk _
1PFC-3.ZIP January 1996  Procurement Fraud Course,
"March 1995
L araal 2RO LS B L€ (ot S S N
JASO9-1 ZIP ' :January “-1996 Contract. Clarm. ngatlon
PN and Remedies Course
- Deskbook, Part 1, 1993.
TR ol § et B S w b At [ERUR S

Contract Claims, Litigation,

and Remedies Course

) Cim Deskbook, Part 2, 1993,

A LTI RS I G Tt SRR

JA510-1.Z1P"" " - January'1996  Sixth Installation Contract-
S ing Course, May 1995.

JA509 2.7IP 17 ¢ 'January 1996

9

S .~ y.r .‘..T...,‘?‘ o :
" Sixth Installation Contract-

vz
L L S ing Course, May 1995.

SR
 January 1996

JAS10-3.ZIP ..~ :January;1996 ;- Sixth Installation Contract:
T TORCAS (PR S ::. ‘ ing Course, May 1995.
1
JAGBKPTI ASC January 1996 JAG Book, Part 1, Novem-
Senil ool i ¢ ber1994. ETRNEO B
R I *‘I
JAGBKPTZ ASC January 1996 JAG Book, Part 2, Novem-
T LTREIIR U e " iber 1994, LLLETE
|-

JAGBms.As‘C"ia:iusﬁfl996 JAG Book, Part 3, Novem-
o ber1994 e

R [
oy Pl EXR N N

JAG Book, Part 4, Novem-

JAGBKPT4 ASC January 1996
ber 1994.
20l el Loyl UG ! TG0
OPLAWDS, | 7" Tanuary 1996 Operational Law , Deskbook
o f. 1995.

g
AR

YIR93-1,ZIP ;-

et g ol

. January. 19962 1 Contract Law Division 1993
Year in Review, Part 1, 1994
Symposium,

i+ UPLOADED - .DESCRIPTION [t ']

"

YIR93-2.ZIP ... January 1996 ¢ .. :ContractLaw Division 1993,
SR U T e Year in Review, Part 2, 1994
Symposium,.
~iti L Geef o dnemed A Vaanns Xl GRS TAL
YIR93-3.ZIP | - January 1996 Contract Law Division 1993
Year in Review, Part 3, 1994
veiprene s ke k-_. 20iSymposium. 1 AEAT
Senl v T s J
YIR93-4.ZIP January 1996  Contract Law Division 1993

Year in Review, Part 4, 1994

RERTIFIEY LN BT NI T I § “ ].Sympogum CLTLURA

YIR93.ZIP January'1996 ~ Contract Law Division 1993
o . o Year in Review text, 1994
blrahy enn st g it SympOsrum AN S
R R CE LN F S BV
YIR94:1.ZIP*"' “January 1996  ContractLaw Division 1994
B Year in Review, Part 1, 1995
YIR94-2ZIP -January 1996  Contract Law Division 1994
S S SR Yearml%evrew.Parm 1995
‘.r\l 1!, R P AT P 5508
N P " Symposrum
YIR94-3.ZIP January 1996  Contract Law Division 1994
T e sl - Year in Review, Part 3,1995
‘fu( o, ol )T'?!‘i Ny SYmposmm
YIR94-421P January 1996 ., Contract Law Division }994
. .u.;‘-ii L YearmRevrew.Part4 1995
I T TCTRA Symposium.
YIR94-5ZIP  January 1996  Contract Law Division 1994
N BN LT S A DN F) L gY;armRevrew. PaFBS( ‘995
SO Lt Symposium.
YIR94-6.,ZJI"_'; January 1996 ;:: .Contract Law :Division
e - 1994 Year in Review, Part
6, 1995 Symposrum
1EL euni GRilEal
YIR94 7. Z[P e January 1996 ContractLaw Dmswn 1994

Year in Review, Part7, 1995
Loagentortaid o gboiSympesium. g Taa
Porvse e Dueaaag ‘
YIR94-8.ZIP January 1996  Contract Law Division 1994
Year in Review, Part 8, 1995

¢ TiSymposium.  ITAL

LA 5 LRI A 4
YIR9SASC.ZIP Janiary 1996 Contract Law Division
1995 Year in Review.

EERN IR
.Contract Law Division 1995
Year in Review.,

SO e d dT it i CUTE yiand

YIR95WPS.ZIP January 1996

.. Reserve and National Guard organizations without:organic
computcr telecommumcatrons capabilities, and individual mobi-
lization augmentees (IMA) having bona fide military needs for
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these publications, may request computer diskettes containing the
publications listed above from the appropriate proponent academic
division (Administrative and Civil Law; Criminal Law, Contract
Law; Iriternational and Operational Law, or Developments, Doc-
trine, and Literature) at The Judge Advocate General’s School
Charlottesvrlle, VA 22903 ’1781 g

v

Requests must be accompanied by one 5 1/4 inch or 3 172
inch blank, formatted diskette for each file. Additionally, requests
from IMAs must contain a statement verifying the need for the
requested publrcatrons (purposes related to thelr mrln.ary practrce
of law) R .

Questrons or suggesuons on the avarlabllrty of TJAGSA pub-
lications on the LAAWS BBS should be sent to The Judge Advo-
cate General’s School, Literature and Publications Office, ATTN:
JAGS-DDL, Charlottesville, VA 22903-1781. For additional in-

formation concerning the LAAWS BBS, contact the System Op- .

erator, SSG Aaron P. Rasmussen, Commercial (703) 806-5764,
DSN 656-5764, or at the following address:

. LAAWS Project Office »

.. ATTN: LAAWS BBS SYSOPS =
9016 Black Rd, Ste 102 L
Fort Belvoir, VA 22060-6208 -

5. The Army Lawyer on the LAAWS BBS

The Army Lawyeris now avallable on the LAAWS BBS. You
may access this monthly publrcatlon as follows

a. To access the LAAWS BBS, follow the instructions above
in paragraph 3. The followmg instructions are based on the
MicroSoft Windows environment. B

1. Access the LAAWS BBS “Mam System :
Menu” window.

2. Double click on “Files” button,

3. At the *Files Lrbrarres wmdow. clrck on
“File” button (the button with icon of 3" dis-
kettes and magmfymg glass).

4. At the “Find Files” window, click on *Clear,”
then highlight “Army_Law” (an *X” appears
in the box next to “Army_Law"). To see the
files in the “Army_l..aw" library, elick on “List
Files. »

5. At the ‘File l.istilrg" window,‘,selec‘t, one of
the files by highlighting the file,

(a) Files with an extension of “ZIP” re-
quire you to download additional
“PK” application files to compress * "' ~

- and decompress the subject file, the -
“ZIP” extension file, before youread
it through your word processing ap--
plication. To download the “PK"”

“ "+ files, scroll down the file list to where
you s see the followmg ;

PKUNZIPEXE
PKZIP110.EXE
PKZIP.EXE

PKZIPFIX.EXE

(b) For each of the “PK" files, execute your download task
(follow the instructions on your screen and download each “PK”
file into the same directory. . NOTE: All “PK” files and “ZIP"
extension files must reside in the same directory after download-
ing. For example, if you intend to use a WordPerfect word pro-
cessing application, select “c:\wp60\wpdocs\ArmyLaw.art” and
download all of the “PK"” files and the “ZIP” file you have se-
lected. You do not have to download the “PK" each.time you
download a “ZIP” file, but remember to maintain all “PK” files in
one directory. You may reuse them for another downloading if
you have them in the same directory. -

6. Click on “Download Now” and wait until the
Download Manager icon dlsappears

7. Close out your session on the LAAWS BBS
and go to the directory where you downloaded
the file by going to the “c:\” prompt.

RN For example c\wp60\wpdocs

Remember: The “PK” ﬂles and the “ZIP’ extension file(s)
must be in the same dxrectory' : i

8. 'l'ype “dlrlwlp and your files will appear from
that directory. oo

9. ‘Selecta“ZIP" file (tobe “unzrpped ”) and type
‘the followmg at the c\ prompt '

- PKUNZIPAPR96.ZIP . .

At this point, rhe sysrem will explode the vzipped files and
they are ready to be retrieved through the ProgramManager (your

word processmg appllcatron)

' ! [P R E I

b, Go-to the word processing application you .are using

{(WordPerfect, MicroSoft Word, Enable). Using the retrieval pro-
“cess, retrieve the document and convert it from ASCII Text (Stan-

dard) to the applrcauon of choice (WordPerfect, MicroSoft Word,
Enable)

c. Vorla! There is ypur 7he Army Lawyer flle -

b

.d. Pamgraph 3, lnstructwns for Down!oadmg Files from the
MAWS OIS (section d(1) and (2)), above contains the instruc-
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tions for both Terminal Users (Procomm, Procomm Plus, Enable,
or some other communications appligation) and Client Server
Users (World Group Manager), I R e L
S Y e e e S0 e g
e. Direct written quesuons or suggestions aboult these instruc-
tions to The Judge Advocate General’s!School, Literature and
Publications Office, ATTN: DDL, Mr. Charles J. Strong,
Charlottesville, VA 22903-1781. For additional assistance, con-
tact Mr. Strong, commercial (804) 972—6396 DSN 934-7115,
extension 396. S RSN

6. Articles
vk L P T A T AR T I LI [N N O
The followmg mformanon may be useful to judgeadvocates

R R

N o RS LT
' Chns Hxlson & Ian Cram Judicial’ Rev:ew and-
‘Environmental :-Law—Is There' a CoherentU e
V'ew of Standing?, 16 L. S. 1(1996) s e
SRCPLIC IO P IR TR I PR T TR T l‘ ' BHUTIEN
«;:11 James '‘Podgers, Theé- World Cne.r ‘far Ju.mce, Lapead
82ABA B § 52(1996) et ot oolrwon
L g SERRRISPE S BT Fe DURNA' A0 R it
Ronald 1. Rychlak ¢The Ltghter Side. of Ihe.
Green Movement: The Three Stooges as Early
Enwranmentahsts, 480Ku L:Rev: 55 (1996) A

i

Lieutenant Colonel Denms Shepherd & Major
Pat Lendemann Tige Joint Ethics R(}gulauon.
lKnaw Itor Get Puned by n, 23 THE, REPORTER
6(1996) o iy oed wll o arly

- et
Colonel Morris A. Tanner, Jr., Sexual
Harassment"" The Search fora Standard, 23

THE REPORTER 2 (1996)

TR T aro2 ol TATY 9T nodmsnud
Donna Lee Van Cott Regmnal Environmental - o1
Law in the Americas: Assessing the
Contractual Environment,'26 U Miamr INTER-

AM. L. REv. 489 (1995). S I PEAUE PRSI

Bruce J. Winick, The Psychotherapist-Ratient
inlege A Therapeunc Junspmder;ce View,
50 U. Miam1 L. Rev. 249 (1996).

Richard C. Wydick,“The Ethics of Witness
Coachmg, 17 Carpoza L. REV 1 (1995)

i SRR EY ORISR E - I SR T A F by 2 1A
TJAGSAinformanon Management Items Vi T
DUp e R s L

a. The TJAGSA Local Area Network (LAN) is now part of
the OTJAG Wide Area Network (WAN). . The faculty and’staff
are niow accessible from the MILNET and the internet.*Addresses
for TIAGSA personnel are .available by e:madil.through the
" TIAGSA IMO office at godwinde@otjag.army.mil. i ¢ (ii5a

{ald:,

b. Personnel desmng to call TJAGSA via DSN should dlal
934-7115. The receptionist will connect you 'with the appropriate
department or directorate. The Judge Advocate General’s School
also has a foll free number: 1-800-552-3978. Lieutenant Colonel
.Godwin (ext. 435).. ... . & B DI TS BRI S PN

8. The Army Law lerary Service -

y _,“‘_‘,,,(,l.‘,‘,,, 1 ey g
ERIT N Wrth the closure and reallgnmcnt of many Army mstalla-
uons the Army Law Library System (ALLS) has become thé point
of contact/for.redistribution of materials:contained iin: law librar-
ies on those installations. The Army Lawyer will continue td pub-
lish lists of law library materials made available as a result of
base closures DT e

Foy [N
SO AEPI P AR EEMN B IR

SRR FE Sl e o anie . ar shanbldne

. b Law hbranans having resources avarlable for redistribu-
tron should contact Ms: Nelda Lull, JAGS-DDL, The Judge Ad-
vocate General’s School, United States Army, 600 Massie Road,
Charlottesville, VA 22903-1781. Telephone numbers are DSN:
934-7115, ext. 394, commercial:, (804) 972 6394 or facsimile:
(804) 972 6386 N : _ e

‘.'llx"‘.,.',‘.',.!:‘ QTN PP TR S ET N SR A N

" t¢.. The following materials have been declared excess and are
avallablc for redistribution. Please contact the llbrary drrectly at
theaddressprovrdedbelow o e et

Office of Counsel
U.S. Army Corps of Engmeers L
Jacksonyille District *, RS
P.O.Box 4970 ; .:. 5,:; r~ o
Jacksonville, Florida. 32232—0019 o)
POC Phyllis Garfield
COM (904) 232-3692

* American Jurisprudence
NOBRG PN Do el o r oo v pend e oo

Office of the Staff Judge Advocate «I/ ' w00 (71

10th Mountain Division (Light)

‘v wnoii Fort Drum, New York 136021 - v Lo o

it 4o b POCWOL William J. Tripp -, | IR

COM (315) 772-6369 - -/ : ol e o M

DSN 341-6369

* Wharton s Cnmmal Law Volume I lSth ed

......

Corps ofEngmeers P I BUT R

Kansas City DistricE =~~~ '~ 7

700 Federal Building R
™ “Kanisas City, Missouri 64106 2896 Nk
-' POC Frances S. 'nggms BRISERN

4

COM (816) 4262375 SR v
* Weinstem s Evidence (hardbound books) Lol
P-_q SR ARE 1 R R RSP 1 A

Headquarters ’ TR IR Y l b x"?

2 Ubiited States Army’ Commumcatlons-

Electronics Command and Fort Monmouth
ATTN: AMSEL-LG-JA, DSJA
1.+ = Fort Monmiouth; New Jersey 07703-5000
POC Deputy Staff Judge Advocate ii: © '
COM (908) 532-4442
DSN 992-4442 .« v 00 (lviwr wnl1L )

i

o R ” : rﬂl“w:"!r‘w criyn

* U.S.C:A. Constitution «. " 1- e * .-
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mailto:at'godwinde@otjag.ary.mil

&

L0

Amendments: 5, 6, 7to 14(2), 14to End * -:

Supp. Pamphlets for Amendments: *1.t0 3,4, .

5,6,14

* U.S.C.A. Title 18

Rules: 1to11,12t017.1,3250642,43 toEnd -

Volumes: 371 to 470,700 to 1080, 1361.t0 " .
1950, 1951 to 2310, 2311 to 3000, 3001 to & .\ "

3330,4121 to0 End

Supp. Pamphlets 4121 to End( 1994) 700 to

1080 (1995), 1951 to 2310 (1995)

Pocket Parts: Rules 18 to 31 (1995). Volume .

1361 to 1950 (1995)

* U.S.C.A. General Index (1995) i

All Volumes: AtoB,C,DtoE, FtoH ltoL

Mto O,PoR,StoT,UtoZ

*USCA.Tables '+ <+ oo

Supp. Pamphlets: Tables (1994) . -
* Supp. Pamphlets

Title 12: 1751 t0 2280 .

s

Title 15; 14110720, 1701 t0End , .

Title 17

L o e
Pooo el N RN N

Title 19: 1301 to l7QO. 170lto End e

Tllle 20 1001 to 71240‘ 3401 to End

) }'l—;,‘;.'

nue 29 601 to 800, 801 to 500 (All 1995) -
* Pocket Part

Title 8: 1252 to 1434 (1995)
* U.S.C.A. Title 7 SEEER R

Volumes 1 to 280 281to 1099, 1100to l§§0
1551 102320, 2321 to End Lo

Supp. Pamphlets: 2321 to End (1995)

SUSCA. Title 11 - 111 #00 wa® it

Rules: 1 to 7000, 7001 to End +Forms 1 to "’

End

R N B

Volumes: l to 360, 361 to 520, 521 to 543

544 10 700, 701 to 1140, 1141 to End -

Title Forms (1995)

caetEY e
iathac.

*USCA Ttz ' -

l_l:h‘-lv

Volumes 110220, 22lto 1700 1701 to 1750 e

1751 to 2280, 2281 to End L
*US.CA.Titles13and 14 o
*US.CA. Title 16

Volumes: 1 to 410, 411 to 460, 761 to 1150
1151 to 3100, 301 to End

Pocket Part: 461 to 760

*US.CA Tille19” = 70 il

Volumes: 1 to 1300, 1301 t6'1700, 170110

End

*USCA Tltle20 o )
Volumes: l to 1000 1241 to 3400 3401 to
End

ORTE O

* U.S.C.A. Title 21

Volumes 1 to 800 951 fo End .

*USCATllle22 o

Volumes x to 1621 1621 to 2450 3901 to‘,
End = ‘

* U.S.C.A. Titles 23 and 24 *
*USCA. Title25 lto440 441 toEnd
*USCA Title 27

* U.S.C.A. Title 28

{ PEOD oo s :
Volumes: 1 to 500, 501 to 1250, 1251 to 1331,
1441 to 1650, 151 to 1860, 1861 to 2200,
2201 to 2253, 2254, 2255 to 2460, 2461 to
End ..
Rules: 110 11,121016,17 to 25,26 t0 37, 38
to 50,51 to 53 54 to 56, 57 t0 60, 61 to 71,
71a to End, 701 to End, Supreme Court/
Claims Court/Court of International Trade,
Appellate Procedures/Temporary Emergency
Court of Appeals

5% I EEAEOR b ARV £ T A ST S SR L
Pamphlets: Rules Part I (1995), Part (1995)

Pocket Parts: 1331 to 1337, 1338 101390,

1391 to 1440, 1651 to 1860, 1861 to 2200

(All 1995) S

* U.S.C.A. Title 29
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Volumes: - 1 to 157, 158 to 159, 160, 161 t0 . ¢ 1:
185, 186 to 206, 207 to 216, 217 to 600, 601
to 800, 801 to ::1500, 1501 toEnd © . :§ .y i

petbor PLL T o 1LY

* U.S.C.A. Title 30

Volumes: 1 to 800, 801 to lénd o L
* U.S.CA. Title 31 o 1

Volumie 3721 0End (" 0L
* U.S.C.A. Title 32 S

* U.S.C.A. Title 33: 1 to 900, 901 to 1400, 1401 to End
*US.CA.Titles36and 37, - ooy ..

* U.S.C.A. Title 38
. ne ’,l’;;i‘ ".“\v'}E_l .
Volumes: 1 to 3000, 3001 to 7100, 7101 to
End oo i nrnn o

* U.S.C.A. Title 40: 1 to 300, 301 to End
* U.S.CA. Title 42 o ki

13,301 to 406, 407 to 603, 604t01381 1382
to 1395dd, 1395ee to 1399, 14000 1770, 1771
to 1982, 1983 to 1984, 1985 to 2000d, 2000e
to 2000¢-4, 2000¢-5 to 2010, 2011 to 2700,
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s - “Individual Paid Subscriptions to The Army Lawyer "~ "

Attention private individuals!

The Government Printing Office offers a paid subscription
service to The Army Lawyer. To receive an annual individual
paid subscription (12 issues) to The Army Lawyer, complete and
return the order form below (photocopies of the order form are

Renewals of Individual Paid Subscriptions

To know when to expect your renewal notice and keep a good
thing coming . . . the Government Printing Office mails each

individual paid subscriber only one renewal notice. You can de-

termine when your subscription will expire by looking at your

mailing label. Check the number that follows “ISSDUE” on the
top Ime of the manlmg label as shown in this example

;- 'When this digitis 3 ‘a’ renewal notice will be sent.

ARLAWSMITH212)
JOHN SMITH

212 MAIN STREET.. .. U PO
FORESTVILLE MD 2074

ISSDEOO3R 1

The numbers following ISSDUE indicate how many issues
remain in the subscription. For example, ISSDUE0O1 indicates a
subscriber will receive one more issue. When the number reads

T P P TR P et
ISSDUEO00Q, you have received your last issue unless you renew.
You should receive your renewal-notice around the same time

that you receive the issue with ISSDUEOQ3.

To avoid a lapse in your subscription, promptly return the re-
newal notice with payment to the Superintendent of Documents.
If your subscription service is discontinued, simply send 'your:
mailing label from any issue to the Supenntendent of Documents
with the proper remlttance and your subscrlptlon w:ll be rein-

stated. . .

LLF T S

Inquiries and Change of Mldfes‘s Information”

The individual paid subscription service for The Army Law-

...yeris handled solely by the Superintendent of Documents in Pitts--

burgh, Pennsylvania, not the Editor of The Army Lawyer in
Charlottesville, Virgmla Active Duty, Reserve. and National’
Guard members receive bulk quantities’ of The Army Lawyer'
through official channels and must contact the Edltor of TheArmy
Lawyer concerning this service (see msnde front cover of the lat- .
est issue of The Army lawyer)

individual , fax your mallmg label and _
new address to 202-512-2250 or send your mailing label and new
address to the following address:

United States Government Printing Office
Superintendent of Documents

ATTN: Chief, Mail List Branch

Mail Stop: SSOM

Washington, D.C. 20402

T Umted tates Government
RMATION
Order Processing Code:

* 5704
D YES. send me

The total cost of my order is $ . Price includes

regular shipping and handling and is subject to change.

Company or personal name (Please type or print)

Additional address/attention line

Street address

City, State, Zip code

i Jw,v.""‘ o

Daytime phone including area code

Purchase order number (optionat)

Charge your order. : _N
It's easy! :

Fax your orders (202) 512-2250

Phone your orders (202) 512-1800

subscription(s) to The Army Lawyer (ARLAW), at $24 each (830 foreign) per year.

For privacy protection, check the box below:

0O Do not make my name available to other mailers
Check method of payment:

1 Check payable to Superintendent of Documents
QO GPO Deposit Account [ ] ] [T 1-[]

QVISA QMasterCard

LI LTI TP T T T T Tl
[T T T liexpiration date) Thank you for your order!

Authorizing signature 1/96

Mail to: Superintendent of Documents
P.O. Box 371954, Pittsburgh, PA 15250-7954

Important: Please include this completed order form with your remittance.
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